
UNITED STATES TAX COURT
WASHINGTON, D.C. 20217

March 18, 2011

PRESS RELEASE

On December 20, 2010, Chief Judge John O. Colvin announced
proposed amendments to the Tax Court Rules of Practice and
Procedure affecting time periods for filing summary judgment
motions, Rule 155 computations, motions regarding elections to
proceed under the small tax case procedure, and answers in lien
and levy cases, as well as other proposed amendments to Rules and
forms.  Comments were invited and were due by March 7, 2011.

Chief Judge Colvin announced today that written comments to
the proposed amendments have been received.  Also received were
comments proposing amendments to the Court’s Rules regarding
whistleblower award appeals.  The comments are attached to this
press release and are available at the Tax Court’s Web site,
www.ustaxcourt.gov.
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       March 7, 2011 

 

Mr. Robert R. Di Trolio  

Clerk of the Court  

U.S. Tax Court 

400 2nd Street, N.W., Room 111  

Washington, DC 20217  

 

Re: Proposed Amendments to the Rules of the United States Tax Court 

 

Dear Mr. Di Trolio:  

 

On behalf of the Section of Taxation (“Section”) of the American Bar Association, the 

following comments are provided in response to the invitation for public comments issued by the 

United States Tax Court (the “Court”) with respect to proposed amendments to the Court’s Rules 

of Practice and Procedure announced on December 20, 2010.
1
  The proposed amendments include 

amendments concerning timing for filing summary judgment motions, Rule 155
2
  computations, 

motions regarding elections to proceed under the small tax case procedure, answers in lien and levy 

cases, and recognition of mediation as a form of alternative dispute resolution.  These comments 

have not been approved by the House of Delegates or Board of Governors of the American Bar 

Association and, accordingly, they should not be construed as representing the position the 

American Bar Association.   

Discussion 

The Section commends the Court on the proposed amendments to its Rules
3
 and endorses 

the Court’s efforts to provide clarity with regard to its procedures and promote efficiency in case 

administration and resolution.  The amendments proposed on December 20, 2010, include 

modifications and clarifications of several of the Court’s discovery rules, timing and filing rules, 

and the rules regarding alternative dispute resolution.  We believe that these proposed amendments 

further the Court’s efforts in achieving expeditious and balanced review of tax disputes, while 

taking into account the varying nature of the taxpayers that appear before the Court and the types 

and sizes of cases that the Court hears.  The following comments summarily reflect the Section’s 

understanding of how the new provisions work, why they are necessary, and/or the problems they 

seek to address, as well as issues and suggestions that may assist the Court in refining the proposed 

amendments. 

1
  Principal responsibility for these comments was exercised by Christopher S. Rizek, Chair of the 

Section’s Committee on Court Procedure and Practice (the “Committee”).  Substantive contributions were 

made by Mark D. Allison, Mitchell Horowitz, Sheldon Kay, Peter A. Lowy, Rachel Partain, Robert D. 

Probasco, and Zhanna A. Ziering, of the Committee.  These comments were also reviewed by Kevin L. 

Kenworthy on behalf of the Section of Taxation’s Committee on Government Submissions and by Thomas J. 

Callahan, the Section’s Council Director for the Committee. 
2
  All Rule references are to the Tax Court Rules of Practice and Procedure. 

3
  See December 20, 2010, Tax Court Press Release announcing the proposed amendments, available 

at: http://www.ustaxcourt.gov/press/122010.pdf. 
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Recognition of Law Students Assistance 

Proposed Rule 24 

The Section commends the Court for confirming that law students may participate in proceedings 

before the Court, provided they are supervised by an admitted attorney and receive the Court’s 

permission.  The proposed amendment should further encourage such student participation, which at the 

same time benefits pro se taxpayers.  In addition, the law students who receive this opportunity will 

obtain valuable, hands-on experience, and the academic clinics as well as the Office of Chief Counsel 

student practice program, which in part depend upon this practice to attract high-quality interns, will also 

benefit from the confirmation of this procedure. 

The Court also proposes to make changes to Rule 24(f), which would require counsel for a former 

representative, fiduciary, or party, desiring to withdraw such counsel’s appearance to file a motion to 

withdraw.  This proposal aligns Rule 24(f) with Rule 24(c).  The Section agrees with the proposed 

amendment. 

Lien and Levy Actions  

Proposed Rules 36, 37, and 333 

The Section agrees with and supports the Court’s efforts to expedite lien and levy actions by 

reducing time periods for various filings.  Rule 36 currently provides the Commissioner 60 days after 

service of the petition to file an answer or 45 days to file a motion with respect to the petition.  Rule 37 

currently provides the petitioner 45 days after service of the answer to file a reply or 30 days to file a 

motion with respect to the answer.  The proposed amendment to Rule 333 would reduce all of these time 

periods to 30 days.  The proposed changes would require both parties to move the case forward quickly in 

the preliminary stages. 

The Section is unsure, however, whether the proposed time period for filing an answer would be 

sufficient as a practical matter.  We believe 30 days should be sufficient if the Internal Revenue Service 

(the “Service”) Chief Counsel attorney who is assigned the case receives the administrative file 

immediately, but, in our experience, that does not always occur.  We also believe the time period within 

which to file an answer should be short enough to maintain pressure for expedited processing, including 

transmittal of the administrative file to counsel, but long enough to minimize the need for motions to 

extend the time to file the answer.  It is unclear to us whether the proposed 30 day period is optimal and 

we encourage the Court to evaluate the proposed Rule carefully in light of input from the Service’s Office 

of Chief Counsel. 

Calendars 

Although not part of the proposed Rules themselves, the notice of proposed amendments also 

requested comments on the use of supplemental calendars for lien and levy actions.  Our comments are 

based on the following understanding of the proposal and further clarification may be helpful if we did 

not fully understand the proposal.   

It appears that the Court is considering the use of two calendars for each trial session – the normal 

trial calendar and a supplemental calendar for lien and levy actions.  Cases are usually calendared five 

months before the scheduled trial session, but the Court may issue supplemental calendars, for lien and 

levy actions only, closer to the date of the trial session.  When an answer was filed less than five months 

before the next scheduled trial session, this use of supplemental calendars would allow a lien or levy 

action to proceed to trial at the next scheduled session rather than waiting until a later session.   
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The Section agrees that lien and levy actions generally may be calendared with less lead time than 

five months and believes that issuing a supplemental calendar three months before a trial session would 

likely provide sufficient time.  As the Court points out, that would permit at least 30 days after the filing 

of the answer within which to file a summary judgment motion.  As with proposed Rule 333, this change 

would contribute to resolving lien and levy cases on an expedited basis.  Pro se taxpayers or taxpayers 

represented by tax clinics, who may not be as adept with the Tax Court Rules, may need additional time.  

In such cases, the Court might consider leniency and flexibility with respect to motions for continuance or 

other scheduling requests.   

The Section encourages the Court to also consider either: (a) establishing a separate, rather than 

supplemental, trial calendar solely for lien and levy actions; or (b) placing all lien and levy actions on a 

small case calendar, regardless of whether a lien or levy action would otherwise constitute a small case.  

We believe that establishing a separate calendar for small cases, rather than including them on the same 

calendar with regular cases, has improved efficiency for both the parties and the Court.  Establishing a 

separate calendar for lien and levy actions, or including them on a small case calendar, would likely 

provide similar benefits.  Ideally, the process would be flexible enough to allow different solutions for 

different locations or some variation over time, depending on the volume and type of cases docketed.  

Although Congress intends that lien and levy actions be resolved on an expedited basis,
4
 a separate 

calendar for such cases might be implemented without detracting from, and in fact might complement, 

that objective.   

Motions and Motion Calendars 

Proposed Rule 50 

The Section commends the Court for formally recognizing that motions may be heard at trial 

sessions in all of the Court’s places of trial.  The proposed amendment to Rule 50(b)(2) is consistent with 

the Court’s current practice and the Court’s ongoing efforts to promote efficiency in case administration 

and litigation and to reduce costs and delays associated with such litigation.  The Section suggests that the 

Court also consider formally encouraging telephonic hearings on motions when practical.  Telephonic 

hearings on motions are consistent with the Court’s current practice and further effectuate the Court’s 

efforts in promoting efficiency and reducing costs with respect to its proceedings.  The ability to 

participate telephonically in a hearing on a motion further reduces litigation costs and mitigates delays 

inherent in the coordination of practitioners’ schedules.  Although we understand that a telephonic 

hearing may not be appropriate when, for example, live testimony or issues of admissibility are 

anticipated, we believe a formal encouragement of telephonic hearings on motions in appropriate 

circumstances would be a valuable addition to the Rules. 

Proposed Rule 130 

The Court also proposes to make conforming changes to Rule 130 in conjunction with the 

proposed amendment to Rule 50(b)(2).  The Section does not have any specific comments with respect to 

this proposed amendment, other than the general comments expressed above. 

Completion of Discovery 

Proposed Rule 70 

The Section agrees with the Court’s proposed amendments to Rule 70(a)(2).  The proposed 

amendments to the rule provide welcome clarifications, explaining that the 45-day limit on discovery 

motions applies to all discovery-related motions in addition to motions to compel.  The proposed 

                                                 
4
 See H.R. REP. NO. 105-599, at 263-67 (1998) (Conf. Rep,); S. REP. NO. 105-174, at 67 (1998). 
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amendments are consistent with practitioners’ general understanding of the limitations contained in Rule 

70(a)(2).  Nevertheless, the Section commends the Court for proposing to amend the Rule to remove any 

uncertainty with respect to the Rule and prevent any potential misunderstandings in its application.   

Depositions 

Proposed Rule 74 

The Section commends the Court for proposing to amend Rule 74(a) to clarify the differences 

between the Court’s procedures regarding depositions for discovery purposes and those regarding 

depositions to perpetuate evidence.  The Section also agrees with the Court’s conforming amendment to 

Form 15, Application for Order to Take Deposition, clarifying that Form 15 should only be used to obtain 

a deposition to perpetuate evidence.  The proposed amendments are consistent with practitioners’ general 

understanding of the Court’s deposition procedures.  However, the Section welcomes the proposed 

amendments and believes that such amendments would provide clarity with respect to the appropriate 

deposition procedures and remove any possibility of misunderstanding with respect to this issue.   

Stipulations for Trial 

Proposed Rule 91 

The Section understands and appreciates the Court’s desire to conform Rule 91(a)(2) with the 

effects of admissions provided by Rule 90(f).  The stipulation process provided by Rule 91 is the 

“bedrock” of the Court’s practice.  Discovery and requests for admission are often useful tools to obtain 

information or agreements that may aid the stipulation process.  Rule 90 requires parties responding to 

requests for admissions to specifically admit or deny, in whole or in part, to assert that the requests cannot 

be truthfully admitted or denied, with detailed reasons, or to object to responding by stating in detail the 

reasons therefore.  The Rule further provides that a party may not respond with lack of information or 

knowledge as a reason for failure to admit or deny unless the party states that it has made reasonable 

inquiry and that the information known or readily obtainable is insufficient to enable the party to admit or 

deny. 

Rule 90(f) defines the effects of an admission.  This Rule states that “any matter admitted under 

this Rule is conclusively established unless the Court on motion permits withdrawal or modification of 

the admission.”  This Rule is potentially in conflict with Rule 91(a)(2), which provides that any “matter 

obtained through [admissions] which is within the scope of subparagraph (1) must be set forth 

comprehensively in the stipulation, in logical order and the context of all other provisions of the 

stipulations.”  (Emphasis added).  The Court proposes to change “must” to “should.” 

The Court has proposed this change to eliminate the possible conflict between Rules 90(f) and 

91(a)(2).  The Section recognizes the possible conflict but, for the reasons set forth below, suggests the 

following changes to the proposed amendment of Rule 91(a)(2). 

An issue may arise under Rule 91(a)(2) when a party inadvertently omits an admission from the 

stipulation.  If the Court wishes to address the possible effects of the inadvertent omission of an admitted 

fact, Rule 91(a)(2) might be modified by stating: 

A failure to include in the stipulation a matter admitted under Rule 90(f) does not affect 

the Court’s ability to consider such admitted matter. 

Further, the Court’s proposed replacement of “must” with “should” in proposed Rule 91(a)(2) 

would change a “requirement” to stipulate to admitted matters into what would arguably be a “laudable 

goal” of stipulating to admitted matters.  The change from “must” to “should” might provide parties with 

an argument that they are not required to stipulate to previously admitted matters.  The Section suggests 
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that the Court consider this potential misinterpretation in view of the meritorious objective reflected in the 

proposed amendment to Rule 91(a)(2). 

Deadline for Summary Judgment Motions 

Proposed Rule 121 

The Section agrees with the proposed amendment to Rule 121(a), which requires that motions for 

summary judgment be filed no later than 60 days before the first day of the Court’s session at which the 

case is calendared for trial.  The Section believes that the change would allow the parties to better utilize 

their resources in preparing to litigate only those issues that would actually be tried, and disposing of 

other issues by summary judgment, so long as 60 days is sufficient time for the Court to fully address the 

matters raised in such motions.  However, the Section suggests that the Court consider adding language to 

proposed Rule 121(a) providing for circumstances in which the Court determines that 60 days is not 

sufficient time to rule on these motions.  In such cases, we believe the Court should consider allowing for 

a continuance of trial or extending the 60-day limit. 

Mediation 

Proposed Rule 124 

The Section endorses the Court’s decision to change the title of this rule to remove the emphasis 

on arbitration, and to expand the scope of the rule to incorporate more fully various methods of alternative 

dispute resolution, particularly voluntary non-binding mediation.  The Court acknowledges that voluntary 

binding arbitration has been used in only a few instances over the past 20 years.  We believe highlighting 

mediation as an alternative means of dispute resolution should make the availability of this alternative in 

the Court better known to practitioners, who generally would have matters in federal district court and 

state court routinely referred to mediation. 

With respect to Rule 124(a), the Section recommends that the Court clarify that the motion to 

resolve a factual dispute through voluntary binding arbitration may be made after the case is at issue, as 

determined by Rule 38. 

With respect to proposed Rule 124(a)(2) and (3), the Section recommends that the Court require 

that the proposed stipulation of the parties, as well as the Court Order, specify the type of arbitration to be 

utilized (e.g., baseball arbitration, in which the parties present their respective facts, and the arbitrator 

must select one version or the other, or arbitration in which the arbitrator has the discretion to reach his or 

her own conclusion on the facts, even if not a resolution advocated by the parties).   

With respect to Rule 124(a)(4), the Section believes that the Court should expand the scope of the 

Report by the Parties to require that the parties also provide a Stipulation as to any and all issues resolved 

in the binding arbitration, so that the effect of that resolution may be incorporated into the case in chief. 

With respect to Rule 124(b), the Section endorses the Court’s greater emphasis on voluntary non-

binding mediation in the context of Tax Court cases.  Particularly when a case is set for trial before 

meaningful negotiations occur with the Service’s Office of Appeals, mediation may provide another 

means by which the parties may seek to settle without the need for trial.  As taxpayers may be unfamiliar 

with the Court’s Rules, the Section believes it might be helpful if the Court reminds taxpayers of the 

availability of mediation in its pre-trial orders and provides a time frame in the orders during which a 

motion may be brought prior to the scheduled trial date. 

With respect to Rule 124(c), the Section endorses the Court’s emphasis on other methods for the 

parties to resolve their cases voluntarily. 
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Deadlines for Rule 155 Computations 

Proposed Rule 155 

We commend the Court for establishing deadlines for filing computations for entry of decision in 

accordance with an opinion of the Court.  We agree that providing a deadline in the Rule is a more 

efficient approach than requiring the Court to issue an order and we hope that this change will result in 

faster case resolutions. 

We recommend, however, a clarification of proposed Rule 155(b) concerning the procedure in 

absence of agreement.  The next-to-last sentence of proposed Rule 155(b) states:   

The Clerk will serve upon the opposite party a notice of such filing and if, on or before a 

date specified in the Clerk’s notice, the opposite party fails to file an objection, 

accompanied or preceded by an alternative computation, then the Court may enter 

decision in accordance with the computation already submitted. 

We believe a standard procedure to request objections is appropriate when only one party files a 

computation.  If both parties file computations, however, in most cases the initial submissions explain the 

differences between the two computations.  The Court may address those instances in which the nature of 

the disagreement is not adequately explained in the parties’ initial submissions by affording the parties an 

opportunity to present arguments, as described in the last sentence of proposed Rule 155(b).  As 

proposed, however, Rule 155(b) might be interpreted as requiring a formal objection to avoid an 

automatic decision for the other party, even when a party has already filed its own computation.  

Therefore, we suggest that the Court consider replacing the sentence quoted above with the following: 

If only one party files a computation, the Clerk will serve upon the opposite party a 

notice of such filing and specify a date for filing an objection accompanied by an 

alternative computation.  If, on or before that date, the opposite party fails to file an 

objection, then the Court may enter decision in accordance with the computation already 

submitted. 

Removal of Small Tax Case Designation 

Proposed Rule 171 

The Section supports the Court’s restructuring of Rule 171 in light of the requirement 

reestablished in 2007 that the respondent file answers in all small tax cases.  The Section also agrees that, 

in light of this requirement, reinstituting a provision substantially similar to old Rule 172(b) makes sense.  

However, the Section recommends that a few aspects of proposed Rule 171 be clarified. 

First, with respect to Rule 171(c), the Section believes that if, after filing the petition, a petitioner 

wants to have the case conducted under the small tax case procedures, the petitioner’s request should be 

in the form of a motion, and the time in which the respondent must submit any opposition to that motion 

should be specified (similar to the requirement in Rule 171(b)).  Further, we recommend that the Court 

consider whether a petitioner may request to have the case considered under the small tax case procedures 

after the case has been set for trial at a trial session. 

Second, with respect to Rule 171(d), the Section believes that the proposed language is confusing 

as to whether “such request” is referring to a request under Rule 171(a), Rule 171(c), or both.  The 

Section also believes that Rule 171(d) should define “a party” who may file a motion opposing the 

designation as a small tax case because it appears that the term “party” is intended to extend beyond a 

petitioner and the respondent.  For instance, in an innocent spouse case, is the non-petitioning spouse who 

has filed a notice of intervention considered a “party” who may file a motion to change the small tax case 
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designation?  The Section believes that such a clarification would assist the Court in not having to address 

multiple motions to oppose the designation. 

Other 

Proposed Rules 10 and 20 

The Section agrees with the proposed changes to Rules 10(d) and 20(c), which align the Rules 

with general federal court practices and conform the Rules with the Federal Rules of Civil Procedure and 

the Court’s practice. 

Proposed Rules 12, 22, 150 and 151 

The Section agrees with the Court’s proposed amendments to Rules 12(a), 22, 150(a), and 151, 

which insert references to Special Trial Judges.   

*** 

As we noted at the outset, the Section commends the Court on the proposed amendments to its 

Rules.  The Section believes that the Court’s ongoing efforts to promote efficiency, reduce costs, and 

make the Court as user-friendly as practicable are laudable and appropriately effectuate the Court’s 

objectives to achieve expeditious and balanced review of tax disputes, while remaining mindful of the 

varying nature of taxpayers that appear before the Court and the types and sizes of cases that the Court 

hears. 

Questions regarding these comments may be directed to Christopher Rizek at 

crizek@capdale.com or (202) 862-8851.  Thank you for your consideration.   

Sincerely, 

 
Charles H. Egerton 

Chair, Section of Taxation 

 






























