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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case. Unless otherw se indicated, subsequent

section references are to the Internal Revenue Code.
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The petition in this case arises fromthe issuance of a
notice of determ nation by the Los Angel es Appeals Ofice
allow ng the Internal Revenue Service (IRS) to proceed with
collection by levy of petitioner’s unpaid assessed 2002 Feder al
inconme tax liability.

The threshold i ssue for decision is whether petitioner was
entitled to contest his underlying liability for 2002 at the
collection hearing. |If so, then the Court nust decide the
correctness of adjustnents set forth bel ow that respondent had
previously determned in a notice of deficiency and assessed with
respect to petitioner’s 2002 Federal income tax return: (1)

Di sal | ownance of dependency exenption deductions that petitioner
claimed for his two children; (2) disallowance of all of the
expenses that petitioner clained on his Schedule C, Profit or
Loss From Business; (3) disallowance of the earned incone tax
credit that petitioner clainmed, which he conputed using his two
children as qualifying dependents; and (4) an addition to tax
under section 6651(a)(1l) for late filing. |If petitioner was not
entitled to contest his underlying liability at the collection
hearing, then the Court nust deci de whether respondent abused his
di scretion by sustaining the proposed |evy collection action for

petitioner’s unpaid Federal inconme tax liability for 2002.
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Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference.! Wen the petition was
filed, petitioner resided in California.

Petitioner married Cristofora M Martinez in 1993. They had
two children born during their marriage: One born in 1994 and
the other in 1998.

Since at |east 1995 and continuing through the date of
trial, including the year at issue, 2002, petitioner has
mai ntained a |license as a regi stered process server. |In 2002
petitioner was al so attending Cal State part tine at night
studying toward a master’s degree. M. Martinez started working
in 2002 at a hospital during the overnight shift as a certified
nurse assistant. Throughout the year petitioner lived with M.
Martinez and their two children in a two-bedroom apartnent. The
children attended school during the day.

In March 2003 Ms. Martinez had the police renove petitioner
fromtheir famly apartnent because of donestic violence. The

police detained petitioner but did not arrest or charge him

Petitioner initially objected in witing and at trial to
several docunents respondent proffered, stating that he had not
previously received copies of the docunents. Petitioner,
however, after review ng copies of the docunents at trial,
wi t hdrew his objections, and the Court received theminto
evi dence.
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Afterwards, petitioner never returned. He lived in his

autonobile for a while, then began staying with a cousin. As of

the date of trial, petitioner still considered hinself “legally
* * * honeless”. In May 2005 petitioner and Ms. Martinez
di vor ced.

Fromno later than early 2003 and possibly years earlier,
petitioner rented a U S. Postal Service (Postal Service or PS)
post office box (P.QO box) that he used as his official mailing
address. Petitioner continued to use and listed on the petition
that he filed with this Court in May 2008 the sanme P.O box as
hi s address.

Petitioner had an accountant prepare his 2002 Federal inconme
tax return. Petitioner listed the aforenentioned P.O box as his
filing address on the return. The accountant and petitioner
dated their signatures August 9, 2003, and petitioner mailed the
return on August 13, 2003, to the IRS. Petitioner did not
request or receive an extension of tine to file the return.

Petitioner filed his 2002 return as single. He clained a
dependency exenption deduction for each of his two children. He
reported that the process server activity was his sole source of
inconme. Petitioner attached a Schedule Cto the return on which
he listed the sane P. O. box as the address for his process server
activity. On the Schedule C, petitioner reported a net profit of

$5, 553, which consisted of $29,682 in gross receipts and $24, 129
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i n busi ness expense deductions. Petitioner also clainmd an
earned incone credit (EIC) of $2,070 for 2002. He attached to
his return a Schedule EIC, Earned Inconme Credit, on which he
clainmed his two children as qualifying dependents for purposes of
calculating the EIC. Petitioner’s return resulted in a $1, 285
overpaynent, for which petitioner requested a full refund.

The IRS froze the refund. In April 2004 the IRS nailed to
petitioner at his P.O box address a letter requesting
docunentation to support his dependency exenption deducti ons,
Schedul e C expenses, and EIC for 2002. Petitioner did not
respond.

Respondent issued a notice of deficiency dated June 17,
2004, to petitioner determining a deficiency in petitioner’s 2002
Federal income tax of $8,160 and an addition to tax of $1,375 for
late filing under section 6651(a)(1l). The deficiency arose from
respondent’ s di sal |l owance of the two cl ai mred dependency
exenptions deductions, all of the clainmed Schedul e C business
expense deductions, and the entire earned incone tax credit and
determ nation of a conputational increase in petitioner’s self-
enpl oynent t ax.

Respondent sent the notice of deficiency by certified mai
to petitioner’s last known address, his P.O box. The Postal
Service left a notice in petitioner’s P.O box informng himthat

he had received certified mail. Petitioner did not claimthe
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notice of deficiency, and the Postal Service returned the notice
of deficiency to respondent with a stanp on the envel ope marki ng
it as “unclai med”.

Because petitioner did not file a petition wth the Court in
response to the notice of deficiency, the RS on Novenber 22,
2004, assessed the deficiency, addition to tax, and interest for
2002. On February 9, 2005, the IRS filed a Federal tax lien for
unpai d i nconme taxes for 2001-2003 in the county where petitioner
resided. In a further attenpt to collect petitioner’s unpaid
2002 and 2003 Federal incone tax liabilities, respondent sent a
Final Notice of Intent to Levy and Notice of Your Right to a
Hearing (final notice) dated Decenber 22, 2006, to petitioner at
his P.O box. Petitioner’s total unpaid liabilities at this tine
were $11, 969.29 and $520.02 for 2002 and 2003, respectively.?

Petitioner responded to this final notice by filing a Form
12153, Request for a Collection Due Process or Equival ent
Hearing, dating his request as January 9, 2007. Petitioner’s
envel ope listed his P.O box as his return address.

In response to the Form 12153, a settlenent officer reviewed
the IRS files, confirmed that the IRS had foll owed the proper

adm ni strative procedures before issuing the final |evy notice,

2After filing this petition, petitioner paid his 2003
Federal inconme tax liability in full. Respondent noved to
dism ss the case with regard to tax year 2003 on the ground of
noot ness, which the Court granted. Therefore, 2002 is the only
year remaining at issue.
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and sent a letter to petitioner at his P.O box scheduling a
t el ephone collection hearing for July 19, 2007. The letter also
informed petitioner that a discussion of collection alternatives
was not possible unless petitioner conpleted the enclosed Form
433-A, Collection Information Statenent for Wage Earners and
Sel f - Enpl oyed Individuals. The settlenent officer made the
conference call at the appointed tine, but the tel ephone nunber
that petitioner had provided on the Form 12153 had been
di sconnect ed.

Four days later, petitioner called the settlenent officer.
He stated that he had exhausted his ability to pay, questioned
how he could have a liability for 2002 in excess of $12,000 when
his gross incone for the year was only $5, 553, and requested a
face-to-face hearing. The settlenment officer transferred the
case to another settlenment officer who was in a |location
convenient to petitioner. The new settlenent officer reviewed
petitioner’s file, determ ned again that the IRS had foll owed the
proper adm nistrative procedures, noted that petitioner had
previously filed an offer-in-conprom se for 2002, and schedul ed
an in-person hearing for Cctober 2, 2007. Petitioner appeared at
t he appointed tine.

At the hearing petitioner attenpted to contest his unpaid
underlying inconme tax liability for 2002 by contendi ng that he

was entitled to: (1) The two di sall owed dependency exenption
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deductions; (2) the disallowed Schedul e C busi ness expense
deductions; and (3) the disallowed earned incone tax credit.
Petitioner did not provide docunentation to support his
entitlement to the disallowed deductions or the disallowed EIC
Petitioner did not bring a conpleted Form 433-A and stated that
he did not have a bank account, he was living with his cousin,
and instead of maintaining his process server activity he now
hel ped people fill out docunments for courts. The settl enent
of fi cer suggested another offer-in-conprom se as a collection
alternative. Petitioner was receptive, and the settlenent

of ficer gave petitioner until the end of the nonth to conplete
Form 433- A and Form 656, O fer in Conprom se.

On Cctober 17, 2007, the settlenment officer received from
petitioner the two requested fornms, which were inconplete. The
settlenment officer forwarded the forns to the IRS centralized
processing unit for offers-in-conpromse. Under doubt as to
collectibility, petitioner offered $500 to settle in full his
unpaid liabilities for 1999 through 2002. Petitioner indicated
that he was living with a relative, that he had nonthly incone
and expenses of $1,000 and $1, 310, respectively, and that his
only assets were $48 in cash on hand and a 2003 car with a fair
mar ket val ue of $1,500 and a current |oan bal ance of $4, 324.13.

On February 15, 2008, petitioner orally withdrew his offer-

i n-conprom se because he was unable or unwilling to provide
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certain supporting docunentation that the IRS had requested. The
settlenment officer wote to petitioner requesting that he propose
anot her collection alternative within the next 3 weeks.
Petitioner did not respond with any other collection alternative.
Consequently, in a notice of determnation dated April 16, 2008,
t he Appeal s team nanager sustained the proposed |evy collection
action.

Di scussi on

St andard of Revi ew

| f a taxpayer neglects or refuses to pay a Federal incone
tax liability wwthin 10 days after notice and demand for paynent,
t he Comm ssioner nmay collect the tax by | evy upon the person’s
property. Sec. 6331(a). The Comm ssioner generally nust provide
the taxpayer witten notice of the right to a hearing before the
levy is made. Sec. 6330(a). Upon a tinely request, the taxpayer
is entitled to an adm nistrative hearing before an inparti al
of ficer or enployee of the Appeals Ofice. Sec. 6330(b).
Foll owi ng the hearing, the Appeals officer nust determ ne whether
the collection action is to proceed, taking into account the
verification the Appeals officer has nade, the issues raised by
t he taxpayer at the hearing, and whether the collection action
bal ances the need for the efficient collection of taxes with the
legitimate concern of the taxpayer that any collection action be

no nore intrusive than necessary. Sec. 6330(c)(3).
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At the hearing a taxpayer may raise any relevant issue,

i ncl udi ng appropriate spousal defenses, challenges to the
appropri ateness of the collection action, and possible collection
alternatives. Sec. 6330(c)(2)(A). A taxpayer may contest the
validity of the underlying inconme tax liability, but only if the
t axpayer did not receive a notice of deficiency or otherw se have
an opportunity to dispute the underlying incone tax liability.

See sec. 6330(c)(2)(B); Sego v. Conm ssioner, 114 T.C 604, 609

(2000). The phrase “underlying tax liability” includes the
deficiency, additions to tax, and statutory interest. Katz v.

Comm ssioner, 115 T.C 329, 339 (2000). We will now apply the

law to the facts and circunstances of this case.

1. Whether Petitioner May Chall enge the Underlying Liability

Section 6212(a) and (b)(1) provides that a valid notice of
deficiency has been issued if it is mailed to the taxpayer’s | ast
known address. \Were the Conm ssioner produces a properly
execut ed Postal Service Form 3877 show ng that the IRS sent a
notice of deficiency by certified mail to the taxpayer at the
i ndividual’s | ast known address, the presunption of official
regularity arises. The presunption creates a strong indication
that the IRS mailed the notice and that the Postal Service
delivered or offered the notice for delivery at the address to

which it was sent. In the absence of clear evidence to the
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contrary, receipt of the notice will be presuned. See Sego v.

Conmi ssi oner, supra at 611.

Where the taxpayer does not dispute the existence of the
notice of deficiency, the Conmm ssioner’s production of a properly
conpl eted PS Form 3877 is sufficient evidence by itself, absent
evidence to the contrary, that the Comm ssioner properly mailed

the notice of deficiency to the taxpayer. United States v.

Zolla, 724 F.2d 808, 810 (9th Cir. 1984);2 Col enan v.

Commi ssioner, 94 T.C. 82, 91 (1990). Thus, the Comm ssioner’s

strict conpliance with PS Form 3877 mailing procedures raises a
presunption of official regularity in favor of the Comm ssioner.

United States v. Zolla, supra; Colenman v. Conm SSioner, supra.

A taxpayer’s self-serving claimthat he did not receive a
notice of deficiency standing alone is generally insufficient to
rebut the presunption of official regularity. See Sego v.

Conm ssi oner, supra at 611. In addition, a taxpayer cannot

defeat actual receipt by deliberately refusing delivery. Sego v.

Conmi ssi oner, supra at 610-611; Stein v. Conm ssioner, T.C. Meno.

2004-124;: Carey v. Conmissioner, T.C. Menp. 2002-209.

Petitioner does not dispute the existence of the notice of
deficiency, and he admts the IRS addressed the notice to his

| ast known addr ess. He asserts, however, that he did not

31f this case were appeal able, which it is not because
petitioner elected sec. 7463 snmall tax case procedures, the
appeal would lie in the Court of Appeals for the Ninth Crcuit.
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deli berately refuse to accept delivery of the notice of
deficiency. Instead, petitioner contends that the Postal Service
returned the notice of deficiency to the IRS before he had tine
to claimthe delivery because during this period, he checked his
P.O. box no nore often than once a week, and at times 2 or 3
weeks woul d pass before he returned to check the P. O box.

At trial the Court received into evidence a copy of the
notice of deficiency that respondent sent by certified mail on
June 17, 2004, to petitioner at his |last known address, the P.QO
box he had listed on his 2002 Federal income tax return that he
had filed in August 2003. The Court also received into evidence
a properly executed PS Form 3877, dated June 17, 2004, which
recorded that a notice of deficiency was sent by certified mai
to petitioner at his |ast known address.

Petitioner’'s claimthat he did not receive the notice of
deficiency because he infrequently checked his mailbox is
insufficient to rebut the presunption of official regularity that
the notice of deficiency was delivered to or offered for delivery
at his last known address consistent with the PS Form 3877
certified mail l|ist dated June 17, 2004.

Respondent followed official procedure by providing the June
17, 2004, certified mail list, denonstrating that the notice of
deficiency was sent, by certified nmail, to petitioner’s |ast

known address. The Postal Service left notice for petitioner,
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but the notice of deficiency renmained unclainmed. The Postal
Service returned the notice to respondent marked “uncl ai ned”.
Petitioner is therefore deened to have been in receipt of
the notice of deficiency. Accordingly, he is not entitled to
chal l enge his underlying income tax liability. See Sego v.

Conmi ssioner, 114 T.C. at 611; Goza v. Commi ssioner, 114 T.C.

176, 182 (2000).

[, Revi ew of the Notice of Deternination for Abuse of
Di scretion

When the validity of the underlying tax liability is not
properly at issue, as is the case here, the Court reviews the
notice of determ nation for abuse of discretion. Sego v.

Conmi ssi oner, supra at 610; Goza v. Conm ssioner, supra at 182.

We have jurisdiction to review Appeals Ofice determ nations
uphol ding levy actions. Sec. 6330(d)(1). Cenerally, the Court
wi |l consider only argunents, issues, and other matters that were

rai sed at the section 6330 hearing or otherw se brought to the

attention of the Appeals O fice. Mgana v. Conm ssioner, 118
T.C. 488, 493 (2002). The Appeals Ofice abuses its discretion
if the taxpayer shows that the Appeals Ofice s actions were
arbitrary, capricious, or wthout sound basis in fact. Mail man

v. Comm ssioner, 91 T.C 1079, 1084 (1988).

Petitioner initially proposed an offer-in-conprom se during
his hearing, but he later orally withdrew the offer. The only

ot her argunent petitioner advanced was a challenge to his
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underlying litability. He has not presented any other evidence
denonstrating that the determnation to sustain the | evy was
arbitrary, capricious, or wthout foundation in fact, or
ot herw se an abuse of discretion.
This Court has consistently held that there is no abuse of

di scretion in sustaining a | evy when the taxpayer fails to

propose any collection alternatives. See Kendricks v.

Commi ssioner, 124 T.C. 69, 79 (2005); Cavazos v. Conm ssi oner,

T.C. Meno. 2008-257. Here: (1) The Appeals Ofice verified that
all requirenents of applicable |aw and adm ni strative procedure
were nmet and that the proposed | evy bal anced the need for
efficient collection of taxes with concerns that the collection
be no nore intrusive than necessary; and (2) petitioner failed to
provide all of the information that the settlement officers
requested and did not provide a serious collection alternative.
Accordingly, the Court finds that respondent did not abuse his

di scretion in sustaining the proposed collection action.

To reflect the foregoing,

Deci sion will be entered

for respondent.




