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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the year in issue, and all Rule references are to the

Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioner’s Federal
i ncone tax of $25,964, an addition to tax of $5,562.22 pursuant
to section 6651(a)(1), an addition to tax of $3,090.12 pursuant
to section 6651(a)(2), and an addition to tax of $1, 322.13
pursuant to section 6654(a) for the taxable year 2000.

After a concession®! by respondent, the issues for decision
are: (1) Wiether petitioner was engaged in the trade or business
of trading securities; (2) whether petitioner may deduct for
t axabl e year 2000 a net operating | oss (NOL) which purportedly
arose in taxable year 1999; (3) whether petitioner may excl ude
any portion of his disability benefits frominconme for taxable
year 2000; and (4) whether petitioner is liable for additions to
tax pursuant to sections 6651(a)(1) and 6654(a) for taxable year
2000.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. On the date the petition
was filed in this case, petitioner resided in North Potonac,

Mar yl and.

1'n the notice of deficiency, as previously stated,
respondent determ ned petitioner was |iable for an addition to
tax in the amount of $3,090.12 pursuant to sec. 6651(a)(2).
However, at trial, respondent conceded that petitioner was not
liable for the addition to tax under sec. 6651(a)(2).
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Until 1994, when he was placed on short-termdisability, the
petitioner was enployed as an insurance agent for Metropolitan
Life and Affiliated Conpanies, Inc. (Met Life). Petitioner--who
holds an M B. A. degree--was previously enployed by Met Life as a
systens anal yst and a financial planner. Petitioner also has
been enpl oyed as an investnent broker and is a registered
i nvest nent advi sor.

Petitioner suffers from serious nedical conditions and
physi cal inpairments. Petitioner was placed on short-term
disability in 1994, whereupon he was periodically exam ned for 2
years before he was placed on long-termdisability. He has
remai ned on long-termdisability continuously since 1996.

Petitioner failed to file a tax return for 2000. Respondent
prepared a substitute return and determ ned petitioner’s incone
tax liability and accordingly, an anmount in deficiency, based on
incone as reported by third-party payers. Petitioner did not
make any estimated inconme tax paynents for 2000.

At a partial trial on June 1, 2004, petitioner appeared
before this Court, and--for the first tine--delivered to
respondent a conpl eted Federal inconme tax return for 2000. Upon
di scovering that respondent had not reviewed the materi al
contained in petitioner’s return, this Court retained
jurisdiction, issuing an order for both parties to submt witten

status reports. However, before petitioner offered his conpleted
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return, this Court heard testinony regarding the nature of the
disability benefits paid to petitioner by Met Life in 2000. In
sum al though he did not raise the issue in his underlying
petition, petitioner argued that because he paid one-sixth of the
premuns for his disability insurance policy fromhis after-tax

i ncone, the anmount attributable to his contribution should not be
included in his gross incone.

Following the partial trial, and after review ng
petitioner’s submtted return, respondent concl uded that
petitioner had inproperly deducted expenses arising fromhis
buyi ng and selling of stock futures contracts. Respondent al so
concl uded that petitioner had inproperly excluded frominconme
one-sixth of his disability benefits without a proper basis for
doing so and inperm ssibly carried over a net operating |loss from
his 1999 taxabl e year.

I ncl uded anong the stipulated exhibits for this case is a
copy of petitioner’s Form 1040, U. S. Individual |ncone Tax
Return, for the 2000 taxable year that petitioner supplied to
respondent on June 1, 2004. On the Form 1040, petitioner
reported $82,862 in wages, salaries, and tips; a business |oss on
Schedule C, Profit or Loss From Busi ness, of $13,627; a capital
| oss on Schedule D, Capital Gains and Losses, of $3,000; pensions
and annuities totaling $3,696; and total Social Security benefits

(line 20a) of $15,810, with taxable Social Security benefits
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(line 20b) of $13,439. |In addition, petitioner reported a |oss
of $13,131 as an adjustnent to long-termdisability incone. O
the $82,862 reported in wages, salaries, and tips: Mt Life
reported to respondent wage i ncome totaling $78,950; pension
i ncome was reported by the Social Security Adm nistration as
$15, 810; $9, 195 was reported as inconme frominterest and
di vi dends; and $216 was reported by Putnam I nvestnents as an
early I RA distribution.

Further trial of this case was held on May 9, 2005.
Petitioner argued that he was engaged in the trade or business of
short-termtrading of stock futures contracts during 2000.
Petitioner deducted both his business expenses fromthe gross
recei pts of his investnent transactions, and a capital |oss
arising fromthese activities. Petitioner also clained a carry
over of a net operating loss from 1999 to his 2000 taxabl e year.

Di scussi on

In general, the Conmm ssioner’s determnation set forth in a

notice of deficiency is presuned correct. Wlch v. Helvering,

290 U. S. 111, 115 (1933). Moreover, deductions are a matter of
| egislative grace and are allowed only as specifically provided

by statute. [INDOPCO Inc. v. Comm ssioner, 503 U S. 79, 84

(1992); New Colonial lIce Co. v. Helvering, 292 U S. 435, 440

(1934). In pertinent part, Rule 142(a)(1l) provides the general

rule that “The burden of proof shall be upon the petitioner”. In
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certain circunstances, however, if the taxpayer introduces
credi bl e evidence with respect to any factual issue relevant to
ascertaining proper tax liability, section 7491 places the burden
of proof on the Conm ssioner. Sec. 7491(a)(1l); Rule 142(a)(2).
Credi bl e evidence is “*the quality of evidence which, after
critical analysis, * * * [a] court would find sufficient * * * to

base a decision on the issue if no contrary evidence were

submtted ”.2? Baker v. Comm ssioner, 122 T.C. 143, 168 (2004)

(quoting Higbee v. Comm ssioner, 116 T.C. 438, 442 (2001)).

Section 7491(a)(1) applies only if the taxpayer conplies with
substantiation requirenments, maintains all required records, and
cooperates with reasonabl e requests by the Comm ssioner for

W tnesses, information, docunents, neetings, and interviews.

Sec. 7491(a)(2). Although neither party alleges the
applicability of section 7491(a), we conclude that the burden of
proof has not shifted to respondent with respect to the issue in
t he present case.

1. Was Petitioner Engaged in a Trade or Busi ness?

The term “trade or business” is not defined by the Internal

Revenue Code. Commi ssioner v. G oetzinger, 480 U. S. 23, 27

(1987); Estate of Yaeger v. Conm ssioner, 889 F.2d 29, 33 (2d

2\ interpret the quoted | anguage as requiring the
t axpayer’s evidence pertaining to any factual issue to be
evi dence the Court would find sufficient upon which to base a
deci sion on the issue in favor of the taxpayer. See Bernardo v.
Comm ssioner, T.C Meno. 2004-199.
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Cr. 1989), affg. 92 T.C. 180 (1989). The determ nation of
whet her petitioner’s securities activities during the year in
i ssue constituted a trade or business is a question of fact.

Hi ggins v. Comm ssioner, 312 U. S. 212, 217 (1941); Estate of

Yaeger v. Conm ssioner, supra at 33; Paoli v. Comm ssioner, T.C

Meno. 1991- 351.

“I'n determ ni ng whether a taxpayer in a securities activity
is engaged in a trade or business, courts have distingui shed
between ‘traders’, who are in a trade or business, and

‘investors’, who are not.” Mayer v. Conmi ssioner, T.C. Meno.

1994- 209 (and the cases cited therein.) Managing security
i nvestnments, no matter what the extent or scope of such activity,
is seen as the work of a nere investor, “not the trade or

busi ness of a trader.” Estate of Yaeger v. Comni SSioner, supra

at 34:; see also Wiipple v. Commi ssioner, 373 U. S. 193, 202

(1963); Higgins v. Conm ssioner, supra at 217; Paoli v.

Conmi ssi oner, supra; Beals v. Conm ssioner, T.C. Menp. 1987-171

The outcone is the sane notw t hstandi ng the anount of tine the
i ndi vi dual devotes to the activity. Even “full-tinme market
activity in managi ng and preserving one’s own estate i s not
enbraced within the phrase ‘carrying on a business’ and * * *
sal ari es and ot her expenses incident to the operation are not
deducti bl e as having been paid or incurred in a trade or

busi ness.” Conmi ssioner v. Goetzinger, supra at 30. However ,
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under certain circunstances, an investor’s expenses nay be
deducti bl e pursuant to section 212 if incurred in the production

of inconme. Sec. 212; Wipple v. Commi ssioner, supra at 200;

United States v. Glnore, 372 U S. 39, 45 (1963). Petitioner has

not argued this point in the alternative.

To determ ne whether a taxpayer who manages his own
investnents is a trader, we consider the foll ow ng nonexcl usive
factors: (1) The taxpayer’s intent; (2) the nature of the incone
to be derived fromthe activity; and (3) the frequency, extent,
and regularity of the taxpayer’s securities transactions. Mller

V. United States, 721 F.2d 810, 813 (Fed. Cr. 1983). Therefore,

as stated in Mayer v. Commi ssioner, T.C Meno. 1994-2009:

A taxpayer’s activities constitute the trade or business of
trading only where both of the follow ng are true:

(1) The taxpayer’s trading is substantial. King
v. Comm ssioner, 89 T.C 445, 458-459 (1987); Paoli V.
Commi ssi oner, supra; Wal ker v. Conm ssioner, T.C Meno.
1990-609. In this regard, sporadic trading will not
constitute a trade or business. Conni ssioner V.
G oetzinger, supra at 35; Paoli v. Conm sSsioner, supra.

(2) The taxpayer seeks to catch the swings in the daily
mar ket novenents, and to profit fromthese short-term
changes, Mdller v. United States, supra at 813; Purvis V.
Conmm ssi oner, 530 F.2d 1332, 1334 (9th Gr. 1976), affg.

T.C. Meno. 1974-164; Liang v. Conm ssioner, 23 T.C 1040,
1043 (1955); Wal ker v. Comm ssioner, supra, rather than to
profit fromthe long-term hol ding of investnents, Estate of
Yaeger v. Conmm ssioner, supra at 33; Paoli v. Comm Ssioner,
supra. In connection with this, courts | ook at whether the
t axpayer’s securities incone is principally derived fromthe
frequent sale of securities rather than from divi dends,
interest, or long-termappreciation. Mller v. United
States, supra at 813; Purvis v. Conmm ssioner, supra at 1334,
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King v. Comm ssioner, supra at 458-459; Liang v.
Conmmi ssi oner, supra at 1043.

Petitioner has offered into evidence trading records which
substantiate his purchasing and selling of 146 paired purchases
and sales of futures contracts during taxable year 2000. It is
clear frompetitioner’s trading records that these activities
sought to profit fromshort-term market sw ngs. However,
petitioner’s records show trading activities only during the
mont hs of April, My, August, and Decenber of 2000. In fact,
petitioner’s records indicate trading activities on only 20 days
during taxabl e year 2000.

Further, although petitioner testified that he handled his
securities investnments in a businesslike manner, that fact is

irrelevant to our determ nation of whether he was a trader or a

mere i nvestor. See Hi ggins v. Conm ssioner, supra at 213; Mller

v. United States, supra at 814. In H ggins v. Conm ssi oner,

supra at 217, the taxpayer had substantial investnents in rea
estate, stocks, and bonds. He devoted a considerabl e anount of
time to oversight of his investnents. 1d. He naintained two

of fices fromwhich he conducted his investnment activities. 1In
his New York office, the taxpayer enployed an office manager, an

assi stant, an accountant, and a stenographer/clerk. H ggins v.

Conm ssi oner, 39 B.T.A 1005, 1006 (1939), affd. 111 F.2d 795 (2d

Cir. 1940), affd. 312 U S. 212 (1941). The taxpayer enployed an

addi tional enployee who worked in the Paris office. 1d. Despite
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t he taxpayer’ s businesslike conduct of his investnent activities,
the Supreme Court held that he was a nere investor, and his
activity did not constitute a trade or business. Higgins v.

Conmi ssioner, 312 U. S. at 217.

On the basis of the facts and circunstances of the present
case, we find that petitioner’s trading activities were not
regul ar, continuous, and frequent enough for himto be considered
a trader during taxable year 2000. Therefore, petitioner was an
investor, not a trader. As such, he was not conducting a trade

or business. Conmi ssioner v. Goetzinger, 480 U S. at 30;

VWi pple v. Conmi ssioner, supra at 202; King v. Conmm ssi oner, 89

T.C. 445, 459 (1987); Paoli v. Conmm ssioner, supra.

2. Net Operating Loss

Because petitioner is not in a trade or business of trading
securities, he is not entitled to any net operating |oss of such
nonexi st ent busi ness.

Furthernore, as of the tinme of trial, respondent had not
accepted petitioner’s 1999 Form 1040, U.S. Individual |ncone Tax
Return, as a valid return. Therefore, any carryover | osses
claimed by petitioner, whether NOL | osses or capital carryover
| osses, have not been proven by petitioner. Thus, any such

| osses cannot be deducted by petitioner for taxable year 2000.



3. Disability Benefits

Included in the stipulated exhibits for this case is
literature fromMet Life detailing petitioner’s long-term
di sability insurance which provides an explanation of the taxable
consequences resulting fromthe payout of disability benefits.
At trial, petitioner testified that he had selected “Option 3”3
as his long-termdisability plan, and asserted that because his
mont hly contribution (an anmount equal to one-sixth) for the
prem um was deducted from his paycheck ‘after taxes’ that he
shoul d accordingly be entitled to exclude fromhis gross incone
that anount attributable to his contribution (one-sixth of the
approximately $78,000 paid as disability inconme by Met Life in
2000) .

However, it is clear fromthe information provided in the
Met Life literature that petitioner is m sguided in maintaining
this position. First, at LTD-2,* the brochure describes the
taxability of the payouts, stating that “since [the enpl oyee]
paid for the cost of the LTD coverage on a before tax basis ..
the LTD benefits are taxabl e when you receive them” Then, at

LTD- 14, the brochure reads:

3 (Option 3" bases long-termdisability benefits on 60
percent of the participant’s pre-disability incone.

“LTD" refers to Met Life's long-termdisability policy
br ochure.
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Under present |law, disability benefit paynents are

general ly considered as part of gross taxable incone

for federal inconme tax purposes. Wen you are

di sabl ed, the Conpany will not automatically w thhold

i ncone taxes fromyour LTD benefits. However, you nmay

arrange with the Conpany’s claimunit to have federa

i ncone taxes w thhel d.

Al t hough petitioner testified that his portion of the
premumwas paid wwth “after tax’ dollars, both the brochure
detailing the plan and the petitioner’s Pay Statenent provide no
evidentiary corroboration for these clains. Petitioner has
failed to provide any evidence illustrating that tax was
otherwi se withheld fromhis disability paynments in 2000.
Accordingly, petitioner is not entitled to exclude from gross
i ncone one-sixth of the total anobunt of disability benefits paid
to himin the year at issue.

4. Additions to Tax

a. Section 6651(a)

Respondent determ ned an addition to tax as a result of
petitioner’s failure to file tinely his Federal incone tax
return for the year at issue. Section 6651(a)(1) inposes an
addition to tax for failure to file a return on the date
prescribed for filing, unless petitioner proves that such failure
to file was due to reasonabl e cause, and not w l|ful neglect.

Sec. 6651(a)(1l); H gbee v. Comm ssioner, 116 T.C at 447.

Respondent nust carry the burden of production wth respect to
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the addition to tax under section 6651(a)(1l). Sec. 7491(c);

Hi gbee v. Commi ssioner, supra at 446-447.

To satisfy respondent's burden of production, respondent
must cone forward with "sufficient evidence indicating that it is
appropriate to i npose"” the addition to tax. Higbee v.

Conmm ssi oner, supra at 446. The addition to tax is equal to 5

percent of the anpbunt of the tax required to be shown on the
return if the failure to file is not for nore than 1 nonth. Sec.
6651(a)(1). An additional 5 percent is inposed for each nonth or
fraction thereof in which the failure to file continues, to a
maxi mum of 25 percent of the tax. 1d. The addition to tax is

i nposed on the net anount due. Sec. 6651(b).

The addition to tax is applicable unless a taxpayer
establishes that the failure to file was due to reasonabl e cause
and not willful neglect. Sec. 6651(a). |If a taxpayer exercised
ordi nary busi ness care and prudence and was nonet hel ess unable to
file the return within the date prescribed by |law, then
reasonabl e cause exists. Sec. 301.6651-1(c)(1), Proced. & Adm n.
Regs. “[Willful neglect” neans a “conscious, intentional failure

or reckless indifference.” United States v. Boyle, 469 U S. 241,

245 (1985).
At trial, petitioner testified that his 2000 i ncone tax
return was not filed tinely because of both his nedical

afflictions and his belief that he was being erroneously targeted
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by respondent as a tax shelter nmarketer. Petitioner also
responded that he accepted full responsibility for his failure to
tinmely file his return. Petitioner also testified that although
he hired persons to trade stock futures for him he did not hire
anyone to help prepare his taxes because ‘he didn't really know
how much of an inpact it would have.’

Petitioner’'s delay in filing a tinely tax return
is not due to reasonable cause. Petitioner failed to
exercise ordinary care and willfully neglected to file his 2000
Federal tax return tinely. “As a general rule, taxpayers are

charged with know edge of the law.” N edringhaus v.

Comm ssioner, 99 T.C 202, 222 (1992). A taxpayer need not be an

expert in tax law to know that tax returns have fixed filing

dat es. United States v. Boyle, supra at 251.

Petitioner’s 2000 Federal inconme tax return was due on Apri
15, 2001. Petitioner filed his return on June 1, 2004, and
offered no rational explanation for his failure to file the
return tinely. Petitioner failed to show that he exercised
ordinary care and prudence in this case. Accordingly, petitioner
is liable for the addition to tax under section 6651(a)(1).
Respondent is sustained on this issue.

b. Section 6654(a)

Respondent al so determ ned that petitioner is liable for an

addition to tax for the underpaynent of estimated tax pursuant to
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section 6654(a) for taxable year 2000. Section 6654(a) provides
that in the case of an underpaynent of estimated tax by an
i ndi vidual, there shall be added to the tax an anmount determ ned
by appl yi ng the underpaynent rate established under section 6621
to the anobunt of the underpaynent for the period of the
under paynent. Unl ess the taxpayer denonstrates that one of the
statutory exceptions applies, inposition of the section 6654(a)
addition to tax is mandatory where prepaynents of tax, either
t hrough wi t hhol di ng or by making estimted quarterly tax paynents
during the course of the taxable year, do not equal the
percentage of total liability required under the statute. See

sec. 6654(a); N edringhaus v. Conmm ssioner, supra at 222.

The amount of the addition to tax under section 6654(a)
stated in the notice of deficiency is based on the return
respondent prepared for petitioner before the issuance of the
notice of deficiency. Nothing in the record indicates petitioner
made the required anount of estimted tax paynents for taxable
year 2000. Petitioner has not shown that he falls wthin any of
the exceptions to the section 6654(a) addition to tax. See sec.

6654(e); Gosshandler v. Comm ssioner, 75 T.C. 1, 20-21 (1980).

Accordingly, we conclude petitioner is liable for the addition to
tax pursuant to section 6654(a) for taxable year 2000.
Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.
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To reflect the foregoing and respondent’s concessi on,

Deci sion will be entered

for respondent, except as to

the addition to tax pursuant

to section 6651(a)(2).




