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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent

for any other case. Unless otherw se indicated, subsequent
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section references are to the Internal Revenue Code, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
The issue for decision is whether respondent abused his
discretion in sustaining the filing of a notice of Federal tax
lien for collection of petitioner’s unpaid 2002 tax liability.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided at
Birch HIIl Drive in California when he filed his petition.

Petitioner worked and as of the date of trial continued to
wor k as a uni on dockworker for Roadway Express, Inc. (Roadway),
| oadi ng and unl oadi ng ships at the Port of Long Beach and driving
trucks to several of the corporation’s facilities. Petitioner’s
job required himto travel periodically away from honme. He
married and had two children, one born in 1992 and the other in
1994. In 1997 petitioner “blew out” his shoul der on the job and
was unable to work for the next 5 years. He began receiving
Social Security disability benefits of approxinmtely $1, 300 per
nmont h and continued to receive the Social Security benefit at
| east through 2005.

The physical and financial strains took their toll. On
August 21, 2000, petitioner and his wife divorced. She left the

children in petitioner’s primary physical custody and noved to
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Rhode Island. Petitioner also underwent a chapter 13 bankruptcy.
Petitioner owmed a house on Birch H Il Drive until Decenber 2,
2002, when the bankruptcy trustee sold petitioner’s house to
petitioner’s brother, who allowed petitioner to continue to
reside there as a tenant.

Petitioner returned to work at Roadway in 2002 earning gross
wages of $34,606. Meanwhile, his union representative researched
petitioner’s out-of-work circunstances and determ ned that
petitioner was entitled to union disability benefits of
approximately $700 per nonth fromthe date of injury in 1997. As
a result petitioner received fromPrudential Insurance Co. of
Anmerica (Prudential), the carrier for the union’s disability and
pension fund, a distribution of $40,884 in 2002 conpensating him
for the past 5 years of unpaid disability benefits. Petitioner
continued to receive the nonthly benefit from Prudential at |east
t hrough 2005.

The Court received in evidence a copy of petitioner’s self-
prepared 2002 tax return. On the return petitioner listed Birch
H |l Drive as his address and dated his signature August 14,

2003. Petitioner filed as a head of household, claimng his two
children as dependents. Petitioner reported adjusted gross

i ncone of $56, 034, consisting of wages of $34, 606, interest

i ncome of $12, taxable Social Security benefits of $13, 148, and

$8, 268 of disability benefits, the latter anobunt representing 1
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year of disability benefits. Petitioner clained total item zed
deducti ons of $29, 325 conprising $5,358 in State and | ocal, real
estate, and personal property taxes; $23,480 in nortgage
interest; and $487 in charitable contributions. Petitioner also
cl ai mred dependency exenption deductions for his two children, a
child tax credit of $1,200, and a dependent care credit of $960.
Wth respect to the attached Form 2441, Child and Dependent Care
Expenses, petitioner listed Rachel Otega at a Flintl ock Road
address as the provider of the child care. The 2002 return shows
no i ncone tax due and an overpaynent of $14 resulting from
wi t hhol di ng for 2002.

According to a Form 4340, Certificate of Assessnents,
Paynents, and Ot her Specified Matters (certificate of
assessnents) for 2002 received into evidence, the |Internal
Revenue Service (IRS) tinely received an automati c extension
request frompetitioner to file his 2002 Federal incone tax
return, but has no record of receiving petitioner’s 2002 Feder al
i ncone tax return.

Because the I RS had no record that petitioner filed a 2002
Federal inconme tax return, on May 27, 2004, the IRS prepared a
substitute for return (SFR) for 2002. The SFR shows adj usted
gross incone for 2002 of $88,648, consisting of wages of $34, 605,
interest of $12, taxable Social Security disability benefits of

$13, 147, and the distribution fromPrudential of $40,884. The
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| RS al | owed a single exenption and a standard deducti on,
resulting in a tax due of $18,599, and showi ng $14 in Federal
i ncome tax w thhol di ngs.

According to petitioner, in or about July 2004 he noved
about 5 mles away fromBirch H Il Drive to live with his
girlfriend on Flintlock Road. At the time of his nove petitioner
did not notify the IRS of his change of address; however,
petitioner stated that he notified the U S. Postal Service
(Postal Service or PS) of his address change.

About a nmonth earlier petitioner had received a |letter dated
June 6, 2004, addressed to himat Birch HIIl Drive, fromthe IRS
Service Center in Holtsville, New York, requesting that he
provi de his 2002 Federal income tax return to Holtsville with the
top portion of the letter attached.

The Court received into evidence a copy of a conpleted PS
Form 3800, Certified Mail Receipt, and a conpleted PS Form 3811
Donestic Return Receipt. The identifying 20-digit certified mai
nunbers on the two Postal Service fornms are identical, confirmng
that petitioner sent an envelope to the IRS Service Center in
Fresno, California, on August 15, 2004, and that the I RS Fresno
Service Center received the sane envel ope on August 23, 2004.
According to petitioner the envel ope contained the copy of his
2002 Federal incone tax return that Holtsville had requested, and

that on or about the sane date, August 15, 2004, he tinely mail ed
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hi s 2003 Federal inconme tax return to Fresno reporting his
address as Flintlock Road. Respondent has no record of receiving
petitioner’s 2003 Federal inconme tax return, and at trial
petitioner did not offer a copy of his 2003 return into evidence.

The 2002 certificate of assessnents has an entry that the
| RS i ssued a notice of deficiency for 2002 on August 31, 2004, to
petitioner. Because petitioner did not file a petition with this
Court seeking a redeterm nation of his 2002 Federal incone tax
deficiency, on February 21, 2005, the IRS assessed the follow ng
amounts for 2002: (1) $18,599 in Federal incone tax, (2) $1, 950
ininterest, (3) $4,182 for failure to file a tax return, (4)
$2,137 for failure to pay tax, and (5) $621 for failure to pay
estimat ed tax.

Attenpting to collect petitioner’s unpaid Federal incone tax
ltability for 2002, the IRS sent a notice of intent to | evy dated
June 11, 2005, by certified mail to petitioner at the Birch H |
Drive address. The Postal Service could not conplete the
delivery, and on or about August 23, 2005, returned the uncl ai ned
envel ope to the IRS.

On Novenber 14, 2005, the IRS mailed a final notice of |evy
to petitioner at the Birch H Il Drive address. On February 3,
2006, the IRS received the first of three | evy paynents of
$206. 55 from Roadway. The IRS posted the second and third

paynments on March 3 and April 3, 2006, respectively. The IRS
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al so attenpted to levy on petitioner’s Social Security disability
benefits.

On or before February 17, 2006, after the first IRS |evy,
petitioner called the IRS tel ephone nunber that Roadway’ s payr ol
departnent had given him talked to an I RS representative about
the levy action, and infornmed the IRS representative that
Flintlock Road, not Birch H Il Drive, was his correct address.

Nonet hel ess, the I RS prepared two separate Notices of
Federal Tax Lien Filing and Your Right to a Hearing Under |IRC
6320, both addressed to petitioner at his former Birch H Il Drive
address and both noting they were being sent by certified mail
One notice was dated February 17, 2006, and the other notice was
dated February 23, 2006, but otherw se both notices contained
nearly identical information. The certificate of assessnents
shows that the IRS sent only one notice, the one dated February
23, 2006, to petitioner. The notices state in relevant part that
the IRS had filed on February 14, 2006, at the County Recorder
for Los Angeles County, California, a Federal tax lien for
$27, 268, which was the current unpaid bal ance of petitioner’s
assessed 2002 tax liability.

The residents living at Birch Hll Drive forwarded the
notice of Federal tax lien filing to petitioner, who in turn
tinmely sent Form 12153, Request for a Collection Due Process

Hearing, dated March 23, 2006, to the IRS explaining that he
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di sagreed with the lien filing because his “tax return for 2002
was sent to and received by the IRS. On the Form 12153
petitioner listed Flintlock Road as his address.

In response the IRS Appeals Ofice nailed three letters
dated April 26, May 30, and June 22, 2006, to petitioner at his
Flintl ock Road address, which were apparently the first instances
where the I RS used petitioner’s Flintlock Road address. In the
| etters respondent offered petitioner an “opportunity for a
conference by personal interview and noted that for Appeals to
consider collection alternatives petitioner had to submt his
del i nquent Federal incone tax returns and a conpl eted Form 433-A,
Collection Information Statenent for WAage Earners and
Sel f - Enpl oyed Individuals. Petitioner did not respond to the
letters from Appeals, and he did not provide the information
Appeal s request ed.

In a notice of determ nation dated Septenber 1, 2006,
addressed to petitioner at Flintlock Road, sent by certified mai
fromthe IRS Fresno, California, Appeals Team Manager, Appeal s
sustained the filing of the notice of Federal tax |lien because
Appeal s found that: (1) The IRS had net all the |egal and
adm nistrative requirenents for the collection action, (2) the
collection action properly balanced the need for the efficient
collection of taxes with the legitimte concern that the

collection action be no nore intrusive than necessary, and (3)
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petitioner had not established grounds for a withdrawal of the
lien. Petitioner received the notice of determnation fromhis
girlfriend, who was still residing at the Flintl ock Road address
and who signed for the certified nmail delivery.

Petitioner, listing Birch H Il Drive as his address, tinely
petitioned the Court with respect to respondent’s notice of
determ nation. At trial, petitioner did not call any w tnesses.
Respondent called Maria Vargas, a paralegal in respondent’s
O fice of Chief Counsel in California. Respondent called no
ot her witnesses and coul d not produce a copy of the notice of
deficiency for 2002 or a PS Form 3877. The Court concluded the
trial and closed the record.

Di scussi on

Petitioner’s sole challenge, in his petition, to
respondent’s notice of determnation is that he never received a
hearing in response to the lien filing where he could discuss his
underlying Federal inconme tax liability for 2002. Petitioner
argues that if he had a hearing, he woul d show respondent that he
di d not have a bal ance due for 2002, and therefore, respondent
shoul d cease all collection actions related to 2002.

Respondent counters that the Court should sustain the notice
of determ nation for 2002 because: (1) The I RS Appeals office in
Fresno, California, offered petitioner multiple opportunities to

meet with an Appeals officer to discuss the circunstances
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surrounding the filing of a notice of Federal tax lien for 2002
and to discuss collection alternatives; (2) petitioner never
responded to the offers fromthe Appeals Ofice; (3) petitioner
failed to provide the mssing tax returns and the financi al
information that the Appeals office had requested; and (4) the
Appeal s officer did not find and petitioner did not provide any
valid reason why respondent should wi thdraw the notice of Federal
tax lien.

Respondent argues additionally that petitioner had two prior
opportunities to challenge the underlying liability for 2002, in
each instance petitioner failed to take advantage of the
opportunity, and therefore petitioner’s underlying liability for
2002 was not properly at issue when the Appeals officer offered a
col l ection hearing. According to respondent, petitioner’s first
opportunity arose when the IRS properly nailed the 2002 notice of
deficiency dated August 31, 2004, by certified mail to petitioner
at his last known address--Birch H Il Drive. Petitioner failed
to petition the Tax Court seeking a redeterm nation. Respondent
contends the second opportunity occurred when the I RS sent by
certified mil to petitioner at his Birch H Il Drive address the
notice of intent to | evy dated June 11, 2005, seeking to coll ect
petitioner’s unpaid 2002 Federal incone tax liability. The

Postal Service returned the levy notice unclainmed to the IRS, and
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petitioner failed to request a hearing with respondent’s Appeal s
of fice.

Regardl ess of the parties’ contentions the threshold issue
i s whether respondent’s assessnent of the 2002 Federal incone tax
liability is valid. Respondent’s argunments presuppose that the
Secretary mailed a valid notice of deficiency and that petitioner
failed to tinely petition this Court seeking a redeterm nation,
thereby permtting the IRS to assess the deficiency. Petitioner
did not file a petition with this Court for redeterm nation
within 90 days of the purported mailing date of the notice of
deficiency. |In fact petitioner enphasizes that he never received
a notice of deficiency.

Respondent may col |l ect the unpaid Federal incone tax
deficiency only if respondent properly assessed the incone tax
deficiency. Generally, except as otherw se provided, the
Secretary nmay not assess a deficiency in tax unless the Secretary
has first mailed a notice of deficiency to the taxpayer. Sec.

6213(a); Butti v. Comm ssioner, T.C Meno. 2008-82. None of the

statutory exceptions set forth in section 6213(a) applies here.
Wien the Secretary determines that a deficiency in tax

exists, he is authorized to send a notice of deficiency to the

t axpayer by certified or registered mail addressed to the

taxpayer at the taxpayer’s |ast known address. Sec. 6212(a) and

(b). However, where a taxpayer maintains that he did not receive
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a notice of deficiency and the Conmm ssioner is unable to produce
a copy of the notice, then the Conmm ssioner “[bears] the burden
of establishing both the existence of a notice of deficiency
[mailed] to petitioners for * * * [the] year as well as the date

of its mailing.” Pietanza v. Conmm ssioner, 92 T.C. 729, 736

(1989), affd. wi thout published opinion 935 F.2d 1282 (3d Cr
1991). The Comm ssioner nust “introduce evidence show ng that
the notice of deficiency was properly delivered to the Postal

Service for mailing.” Coleman v. Conm ssioner, 94 T.C. 82, 90

(1990).
We exam ne respondent’s evidence, noting that we decide the
i ssue on the basis of the preponderance of the evidence. See

Sego v. Comm ssioner, 114 T.C. 604, 611 (2000); Casey V.

Comm ssioner, T.C Menp. 2009-131. Respondent did not produce at

trial a copy of the notice of deficiency or a PS Form 3877.
I nstead, to nmeet his burden respondent relies on paragraph 13 of
the stipulation of facts, the certificate of assessnents, and the
testimony of Ms. Vargas.

Wth respect to the stipulation of facts, the parties
stipul ated that on August 31, 2004, the IRS nuailed the notice of
deficiency to petitioner by certified mail to petitioner’s |ast
known address. However, in the very next sentence the parties
stipulated further that “Petitioner clainms he did not receive the

Statutory Notice dated August 31, 2004.” W relieve petitioner



- 13 -
of his stipulation regarding respondent’s mailing of the notice.
Since the fundanental basis of petitioner’s argunent is that he
did not receive the notice of deficiency, he would have no
knowl edge as to when, how, where, or if respondent sent a notice.

See Rule 91(e); Jasionowski v. Conmm ssioner, 66 T.C 312, 318

(1976) (“We do not lightly disregard facts to which the parties
have sti pul ated; however, where such facts are clearly contrary
to facts disclosed by the record, we refuse to be bound by the
stipulation.”).

Next we address the certificate of assessnents, which shows
an entry, wthout elaboration, that the IRS sent a notice of
deficiency on August 31, 2004. Odinarily, a certified
certificate of assessnents is a self-authenticating docunent
provi di ng sufficient evidence that the Conm ssioner nmailed a

notice of deficiency. See United States v. Ryan, 969 F.2d 238,

239-240 (7th Cr. 1992); Craig v. Comm ssioner, 119 T.C 252, 262
(2002). However, in instances as here where the taxpayer
chal | enges the exi stence of the notice of deficiency and the
Comm ssioner fails to produce a copy of the notice, the
Comm ssi oner must produce additional corroborating evidence.
Typically the Comm ssioner produces a PS Form 3877. Anong
other information PS Form 3877 shows a taxpayer’s nane and
address included anong the list of mail recipients for a

particul ar day’ s batch of mailed notices of deficiency, the type
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of delivery nethod used, e.g., certified mail, and the signature
of a Postal Service enployee. Were the taxpayer does not

di spute the existence of the notice of deficiency, the

Commi ssioner’s production of a properly conpleted PS Form 3877 is
sufficient evidence by itself, absent evidence to the contrary,
that the Comm ssioner properly nmailed the notice of deficiency to

the taxpayer. United States v. Zolla, 724 F.2d 808, 810 (9th

Cir. 1984);! Col eman v. Conmm ssioner, supra at 91. The

Secretary’s strict conpliance with PS Form 3877 mailing
procedures raises a presunption of official regularity in favor

of the Comm ssi oner. United States v. Zolla, supra; Col eman v.

Conmi Ssi oner, supra.

However, as here where the taxpayer disputes the existence
of the notice of deficiency, PS Form 3877 by itself is no |onger
sufficient to establish the presunption of regularity that the
Secretary mailed the notice of deficiency to the taxpayer. Butti

v. Conm ssioner, supra. | nstead the Conm ssi oner nust cone

forward with additional evidence, such as testinmonial habit

evi dence of mailing procedures. Colenan v. Conm Ssioner, supra

at 92. W note again that in this case respondent failed to

produce a PS Form 3877.

1f this case were appeal able, which it is not because
petitioner elected sec. 7463(b) small tax case procedures, the
appeal would lie in the Court of Appeals for the Ninth Crcuit.
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Wth respect to testinonial evidence, respondent called M.
Vargas, a paralegal in respondent’s Ofice of Chief Counsel. M.
Vargas testified that according to her review of an I RS conputer
dat abase entitled “I M- Entity Mdul e”, three pages of which she
printed out on the norning of trial and which the Court received
into evidence, petitioner’s |last known address was Birch Hi |
Drive when respondent issued the notice of deficiency on August
31, 2004. WMs. Vargas explained that according to the nodul e,
Birch H Il Drive continued to be petitioner’s |ast known address
until the final week of February 2006 when the I RS changed
petitioner’s |ast known address to Flintlock Road, presumably in
response to petitioner’s tel ephone instruction.

Respondent failed to establish that Ms. Vargas had any
knowl edge with respect to the preparation or mailing of notices
of deficiency. Consequently, respondent may not properly rely on
the testinmony of Ms. Vargas to establish a presunption of
regularity with respect to his mailing practices, and accordingly
her testinony is not helpful to respondent in neeting his burden
of proving the existence of a notice of deficiency for 2004 or
its proper mailing. A 90-day letter clerk or mailroomofficial
woul d have been nore appropriate for establishing respondent’s

customary preparation and mailing practices. Coleman v.

Conm ssi oner, supra at 92-94 (testinmony froma district statutory

notice coordinator and a 90-day clerk was probative habit
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evi dence); August v. Comm ssioner, 54 T.C 1535, 1537-1538 (1970)

(testinmony by a chief mail roomclerk was persuasive); dough v.

Comm ssioner, 119 T.C 183 (2002) (declarations by an IRS Service

Center custodi an of records and a Postal Service mail processing
clerk were corroborating evidence). When the existence of a
notice of deficiency is at issue, proper testinonial evidence of

customary mailing practices is critical to defeat a taxpayer’s

denial of receipt. Pietanza v. Conm ssioner, 92 T.C. 729 (1989);

Butti v. Commi ssioner, T.C Meno. 2008-82.

Therefore, weighing the totality of the evidence in the
record we find that respondent has failed to neet his burden of
proving that he properly mailed a notice of deficiency to
petitioner at petitioner’s |ast known address using certified or
registered mail. Consequently the assessnent here is invalid and
respondent is prohibited fromconducting collection activity. It
follows that we are unable to sustain respondent’s determ nation
to proceed with collection by the filing of a notice of Federal
tax lien. Because the assessnent is invalid, we need not address
any other of the parties’ contentions.

To reflect our disposition of the issue,

Deci sion will be entered

for petitioner.




