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In this partnership-1level proceeding involving a so-
cal |l ed Son-of -BOSS transaction, P has noved to conpel R to
produce redacted copies of all tax opinions collected by R
t hat have been issued regardi ng Son-of -BOSS transactions, as
well as a list of the nanes and addresses of all law firns
and accounting firms known to R to have issued tax opinion
| etters regardi ng Son-of - BOSS transacti ons.

Hel d: Because the materials that P seeks to di scover
are not relevant and do not appear reasonably calculated to
| ead to discovery of adm ssible evidence, and because the
materi als are nondi scl osable “return information” as defined
under sec. 6103(b)(2), I.R C, P s notions to conpel
production will be deni ed.



Albert L. Grasso and David B. Shiner, for petitioner.

R Scott Shieldes, for respondent.

OPI NI ON

THORNTON, Judge: This case is before us on petitioner’s
nmotions to conpel production of docunments pursuant to Rules 72
and 104.' For the reasons described bel ow, we shall deny
petitioner’s notions.

Backgr ound

Thi s partnership-1evel proceeding involves respondent’s
determ nation that 3K Investnent Partners (the partnership) was
formed and availed of to engage in a so-called Son-of - BOSS
transaction.? Respondent alleges that James Meni ghan (M.

Meni ghan) purchased a prepackaged tax shelter fromthe law firm
Jenkens & G lchrist, P.C. (Jenkens & G lchrist), whereby through
his limted liability conpany 3K Investnents, LLC, he acquired

and contributed offsetting digital options on foreign currency to

IUnl ess otherwise indicated, all Rule references are to Tax
Court Rules of Practice and Procedure, and section references are
to the Internal Revenue Code, as anended.

2BOSS is an acronym for “Bond and Option Sales Strategy”,
whi ch the Comm ssioner regards as an abusive tax shelter. See
Noti ce 2000-44, 2000-2 C. B. 255, 256; see also Kligfeld Holdings
v. Comm ssioner, 128 T.C. 192, 194 (2007).
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t he partnership.® Respondent alleges that the transaction was
designed to inflate artificially M. Menighan’s basis in the

partnership. See Klamath Strategic Inv. Fund v. United States,

568 F.3d 537 (5th Gr. 2009); Cento lInvestors, LLCv. United

States, 515 F.3d 749 (7th Gr. 2008); Stobie Creek Invs., LLC v.

United States, 82 Fed. d. 636 (2008); Jade Trading, LLC v.

United States, 80 Fed. d. 11 (2007); see also Kligfeld Holdings

v. Comm ssioner, 128 T.C. 192 (2007).

In a notice of final partnership adm nistrative adjustnent
with respect to the partnership s tax year ended Decenber 13,
2000, respondent adjusted the itens reported on the partnership’s
return. Respondent also determ ned that pursuant to section
6662(a), accuracy-related penalties apply to all underpaynents of

tax attributable to adjustnments of the partnership itens.*

3Seemingly inplicit in respondent’s allegation that M.
Meni ghan purchased a prepackaged tax shelter is the assertion
that Jenkens & G lchrist was the pronoter of the shelter, a
guestion properly at issue in this partnership-I|evel proceeding.
See Tigers Eye Trading, LLC v. Conm ssioner, T.C Meno. 2009-121.
I n di sposing of the notion before us, we need not and do not
address any issue as to whether petitioner would be entitled to
assert reasonable reliance on the Jenkens & G lchrist opinions as
a defense to the inposition of the penalties.

“‘Respondent determ ned that the accuracy-related penalty
shoul d be inposed on these conponents of underpaynents: A 40-
percent penalty on the portion of any underpaynent attributable
to any gross valuation m sstatenent as provided by sec. 6662(a),
(b)(3), (e), and (h); a 20-percent penalty on the portion of any
under paynent attri butable to negligence or disregard of rules and
regul ati ons as provided by sec. 6662(a), (b)(1), and (c); a 20-
percent penalty on any underpaynent attributable to substanti al

(continued. . .)
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Petitioner tinely petitioned the Tax Court. Pursuant to
Rul e 72, petitioner served on respondent a request (the first
request) to produce redacted copies of all tax opinions collected
by respondent that have been issued regardi ng Son-of - BOSS
transactions (the opinion letters). In response to the first
request, respondent produced no docunents but noted that he
previ ously had provided petitioner copies of two opinion letters
that Jenkens & G lchrist had issued to M. Menighan. Respondent
objected to providing any further response on the grounds that
the request was irrelevant, not likely to lead to the discovery
of adm ssi bl e evidence, and unduly burdensone and i nperm ssibly
sought confidential third-party return information

Petitioner served on respondent a request (the second
request) to produce a list of the nanes and addresses of all |aw
firms and accounting firnms known to respondent to have issued tax
opinion letters regardi ng Son-of -BGOSS transactions (the firm
list). |In response, respondent identified Jenkens & Glchrist as
the law firmthat issued the two opinion letters to M. Menighan
but objected to providing any further response on the grounds

that the request was irrelevant and not likely to |lead to the

4(C...continued)
under st atenment of inconme tax as provided by sec. 6662(a), (b)(2),
and (d); or a 20-percent penalty on the portion of any
under paynment attri butable to any substantial val uation
m sst atenent as provided by sec. 6662(a), (b)(3), and (e).
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di scovery of adm ssible evidence and i nperm ssibly sought
confidential return information of third-party taxpayers.

Petitioner filed a nmotion (the first notion) to conpel
production of the docunents requested in the first request.
After the Court held a hearing on the first notion, petitioner
filed a notion (the second notion) to conpel production of the
docunents requested in the second request.

Di scussi on

Respondent objects to petitioner’s notions to conpel
production of the opinion letters and the firmlist primarily on
the ground of relevance and on the ground that they inpermssibly
seek confidential return information of third-party taxpayers.?®
Respondent, as the party objecting to discovery, has the burden
of establishing that his objections to the requests for

production should be sustained. Branerton Corp. v. Conm Ssioner,

64 T.C. 191, 193 (1975).
1. Rel evance
Rule 70(b) (1), regarding the scope of discovery, provides in

part:

At the hearing, although not in his witten notice of
obj ection, respondent briefly raised an argunent that the opinion
letters and the nethods enpl oyed by the Governnment in collecting
the opinion letters constitute nondi scoverable work product.
Because we sustain respondent’s objections to petitioner’s
di scovery requests on other grounds, we need not and do not
address this argunent.
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The information or response sought through di scovery
may concern any matter not privileged and which is
rel evant to the subject matter involved in the pending

case. It is not ground for objection that the
information or response sought will be inadm ssible at
the trial, if that information or response appears

reasonably calculated to | ead to di scovery of

adm ssi bl e evidence, regardl ess of the burden of proof

i nvol ved. * * *
Al though the standard of relevancy in a discovery action is
generally liberal, the Court is especially careful to require a
showi ng of relevancy where, as in this case, the discovery seeks

confidential information relating to third parties. Avedisian v.

Comm ssioner, T.C Meno. 1987-176 (citing United States v.

Harrington, 388 F.2d 520 (2d G r. 1968)).

Petitioner contends that the opinion letters and the firm
list are relevant to its defense agai nst respondent’s
determ nation of penalties under section 6662. No penalty shal
be i nposed under section 6662(a) with respect to any portion of
an underpaynent if it is shown that there was reasonabl e cause
and that the taxpayer acted in good faith. See sec. 6664(c).
Whet her a taxpayer acted with good faith depends upon the facts
and circunstances of each case. See sec. 1.6664-4(b)(1), Incone
Tax Regs.

In this partnership-level proceeding, the applicability of
any penalty that relates to an adjustnent to a partnership item
is determned at the partnership level. See sec. 6221. Wen

considering the determ nation of penalties at the partnership
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| evel, the Court may consider defenses of the partnershinp,
i ncl udi ng a reasonabl e cause defense presented on behalf of the

partnership. See Klamath Strategic Inv. Fund v. United States,

supra at 547-548; New M Il ennium Trading, L.L.C v. Conm Ssioner,

131 T.C. ___, _ (2008) (slip op. at 9) ; Witehouse Hotel Ltd.

Pship. v. Commissioner, 131 T.C. __ , _ (2008) (slip op. at

90). Respondent does not dispute that petitioner’s requested
di scovery pertains to defenses of the partnership that are
properly before the Court.

Petitioner alleges and respondent does not dispute that in
connection with many Son-of-BOSS transactions, one or nore | aw
firms or accounting firms wote opinion letters to the investors
supporting the clained tax treatnent. Petitioner alleges, and
respondent does not dispute, that respondent has a | arge nunber
of these tax opinion letters. Petitioner contends: “The
availability of a large nunber of law firnms and accounting firns
issuing tax opinion letters determ ning that so-called ‘ Son of
Boss’ transactions * * * would produce the tax results as
reported by Petitioner on its subject tax return would bol ster
Petitioner’s position that it had reasonabl e cause and t hat
Petitioner acted in good faith.” Simlarly, at the hearing
petitioner’s counsel argued that “based upon the general
consensus of national law firns across the country that were

issuing tax opinion letters that were taking the sane position as
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the Petitioner in ny case was taking, | wanted to show that
reasonabl e cause does exist to take the position that we took on
the tax return.”

Petitioner’s argunment appears to be a variant of the
refrain, famliar to parents of teenagers, that “Everyone’s doing
it.” For the sane reason that this does not constitute
reasonabl e cause for teenagers, it would not constitute
reasonabl e cause for petitioner. Petitioner nmust establish the
reasonabl eness of its position on the basis of the facts and

nerits of its own case.® See Avedisian v. Conni ssioner, supra

(“each individual nust rest on the validity of his own position
under the applicable taxing provisions, independently of

others”). The legal analysis, conclusions, and recomendati ons
that sone tax advisers nay have given other taxpayers are
irrelevant to the reasonabl eness of the positions the partnership

took on its return. See P.T. & L. Constr. Co. v. Conmissioner,

63 T.C. 404, 414 (1974).

Petitioner suggests that the requested information is
relevant to the partnership’ s defense that it reasonably relied
upon the advice of tax advisers. Reliance on the advice of a

prof essi onal tax adviser may denonstrate reasonabl e cause and

W al so reject any suggestion that the requested
i nformati on, which appears to involve only a small subset of tax
advi sers, shows any “general consensus” of tax advisers regarding
Son- of - BOSS transacti ons.
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good faith if, taking into account all the facts and
circunstances, the reliance was reasonabl e and the taxpayer acted
in good faith. Sec. 1.6664-4(b)(1), (c)(1), Incone Tax Regs. A
def ense of reasonable reliance on the advice of a professional
tax adviser requires the advice to be “provided to (or for the
benefit of) the taxpayer and on which the taxpayer relies,
directly or indirectly, wwth respect to the inposition of the
section 6662 accuracy-related penalty.” Sec. 1.6664-4(c)(2),
| ncone Tax Regs. Reliance on a tax adviser may be reasonabl e and
in good faith if the taxpayer establishes: (1) The adviser was a
conpetent professional with sufficient expertise to justify
reliance; (2) the taxpayer provided necessary and accurate
information; and (3) the taxpayer actually relied in good faith

on the adviser’s judgnent. See Neonatol ogy Associates, P.A V.

Commi ssioner, 115 T.C. 43, 99 (2000), affd. 299 F.3d 221 (3d Cr
2002).

Petitioner does not contend that the advice in the
undi scl osed opinion letters was provided directly to the
partnership or for its benefit. Indeed, petitioner’s notions to
conpel production are predicated on an alleged |ack of access to
these opinion letters and to the identities of their authors.
Petitioner seens to suggest, however, that information in the
opinion letters and the firmlist mght lead to the discovery of

adm ssi bl e evidence as to the reasonabl eness of the partnership’s
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reliance upon the tax advice contained in opinion letters that
Jenkens & G lchrist provided to M. Menighan with respect to the
transaction at issue. For the reasons described bel ow, we
di sagr ee.

The opinion letters and the firmlist have no bearing on
any issue as to whether Jenkens & Gl christ was provided
necessary and accurate information. Nor do we believe that the
opinion letters and the firmlist have any bearing on any issue
as to whether the partnership actually relied in good faith on
the advice of Jenkens & Glchrist. |If, as petitioner’s discovery
nmoti ons suggest, the partnership, before it filed its return, did
not have access to the nanes of any firns (other than Jenkens &
Glchrist) that issued opinion letters or to the opinion letters
which it now seeks, we do not see how the identity of such firns
and the contents of their opinion letters could tend to establish
that the partnership acted in good faith when it filed its
return.

Finally, petitioner’s requested discovery of the opinion
letters and the firmlist does not appear reasonably cal cul at ed
to lead to the discovery of adm ssible evidence with respect to
any issue as to whether M. Menighan's tax advisers at Jenkens &
G lchrist were conpetent professionals with sufficient expertise
to justify reliance. At best, petitioner’s discovery requests

m ght be calculated to lead to discovery of evidence that the



- 11 -

advice that Jenkens & G lchrist provided M. Menighan was in sone
degree simlar to advice that other tax advisers had provided
ot her taxpayers with respect to transactions that were in sone
degree simlar. But any relevance of such evidence would be too
renote, we believe, to justify discovery of the requested
materials, especially considering that they relate directly to
confidential information of third parties.” For simlar reasons,
we believe the requested discovery would be unduly burdensone on
respondent, taking into account the needs of the case.® See Rule
70(b)(2). Moreover, we believe that discovery of evidence of the
pr of essi onal conpetence of M. Menighan's tax advi sers at Jenkens
& Glchrist is obtainable fromother sources that are nore
conveni ent and | ess burdensone. See id. Accordingly, we shall
sustain respondent’s rel evance objections to petitioner’s notions
to conpel production of docunents.

Al t hough these are sufficient grounds to deny petitioner’s
di scovery notions, for the sake of conpl eteness and because the

parti es have argued the issue at length, we shall also briefly

'Respondent argues persuasively that sinply renoving the
names of taxpayers and other identifying information would not
suffice to renove the confidential nature of the opinion letters.

8Respondent’ s counsel presented to the Court, as a
representative exanple, one of the Jenkens & G lchrist opinion
letters to M. Menighan that respondent had previously provided
petitioner. The opinion letter is nearly 150 pages. Respondent
contends, and we agree, especially in the Iight of the renote
rel evance of these materials, that it would be unduly burdensonme
for respondent to review possibly hundreds of such opinion
| etters page by page to neke redactions.
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address respondent’s contentions that under section 6103 the
opinion letters and the firmlist constitute confidential return
i nformati on which nmay not be discl osed.

2. Confidential Return Information Under Section 6103

Section 6103(a) provides that “Returns and return
informati on shall be confidential” and shall not be discl osed

“except as authorized by this title”. See Church of Scientol ogy

of Cal. v. IRS, 484 U.S. 9, 11-12 (1987). Section 6103(b)(2)(A)

defines “return information” expansively to include, anong ot her
t hi ngs:

a taxpayer’s identity, the nature, source, or anmount of his
i ncome, paynents, receipts, deductions, exenptions, credits,

assets, liabilities, net worth, tax liability, tax w thheld,
deficiencies, over assessnents, or tax paynents, whether the
taxpayer’s return was, is being, or wll be exam ned or

subj ect to other investigation or processing, or any other
data, received by, recorded by, prepared by, furnished to,
or collected by the Secretary with respect to a return or
with respect to the determ nation of the existence, or
possi bl e existence, of liability (or the anount thereof) of
any person under this title for any tax, penalty, interest,
fine, forfeiture, or other inposition, or offense * * *
The flush | anguage of section 6103(b)(2) provides that return
informati on “does not include data in a formwhich cannot be
associated wth, or otherwise identify, directly or indirectly, a
particul ar taxpayer.”
The purpose and effect of these provisions is to “protect
taxpayers’ private financial information contained within the
files of the Internal Revenue Service * * * and therefore to

encourage the taxpayers’ free and open disclosure to the
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Service.” Estate of Yaeger v. Conm ssioner, 92 T.C. 180, 184

(1989). Return information may not be revealed to a third party
except as specifically authorized under section 6103. 1d.

We agree with respondent that the opinion letters and the
data requested in the firmlist constitute return information
within the neani ng of section 6103(b)(2)(A) because they are
“data, received by, * * * or collected by the Secretary with
respect to a return or with respect to the determ nation of the
exi stence, or possible existence, of liability (or the anount
t hereof) of any person under this title”. Petitioner’s
contention that the opinion letters are not protected from
di scl osure under section 6103(a) because they are not tax returns
or attachments thereto ignores the plain terns of the statute,
whi ch makes confidential not only “returns” but also “return
informati on” as defined expansively in section 6103(b)(2).

Petitioner suggests that if respondent were to redact
t axpayer-specific information fromthe opinion letters, as
petitioner has requested, they would no | onger be protected

“return information”. W disagree. |In Church of Scientology of

Cal. v. IRS, supra, the Suprene Court held that correspondence

and nenoranda, anong other materials, contained within
investigative files of the Internal Revenue Service (IRS) were
nondi scl osable return information, even if redacted of

identifying data. The Court stated: *“Congress did not intend
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the statute to allow the disclosure of otherw se confidenti al
return information nmerely by the redaction of identifying
details.” 1d. at 16.

Petitioner’s reliance on Tax Analysts v. |IRS, 117 F. 3d 607

(D.C. Gr. 1997), is msplaced. In Tax Analysts, the Court of

Appeal s held that | egal anal yses contained in field service
advi ce nenoranda (FSAs) prepared by attorneys in IRS s National
Ofice of the Ofice of Chief Counsel are not “return

i nformati on” under section 6103. The Court of Appeal s reasoned
that | egal anal yses contained in FSAs are not “data” within the
meani ng of section 6103(b) because such “non-taxpayer-specific
i nformati on” would have “nothing to do with 8 6103 s core purpose
of protecting taxpayer privacy.” 1d. at 615. |In addition, the
Court of Appeals reasoned that section 6103 should be construed
in conjunction with section 6110, which requires that witten
determ nations of the Secretary be nmade public. 1d.

By contrast, section 6110 has no applicability to the
opinion letters or the firmlist. The opinion letters were
witten by private law firns or accounting firns rather than the
Comm ssioner’s Ofice of Chief Counsel. The opinion letters were
collected frominvestigated taxpayers or parties potentially
subject to penalties. Mreover, as previously discussed, both
the opinion letters (even if based upon assuned sets of facts as

petitioner suggests) and the data requested in the firmli st
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constitute information specific to other taxpayers that falls
within the core purpose of section 6103 of protecting taxpayer
privacy.

Wth little el aboration, petitioner contends that even if
the opinion letters are nondi sclosable return information under
section 6103, we should nevertheless determne that the firmli st
does not constitute return information. It is not apparent to us
that the firmlist presently even exists. It is clear, however,
that the information which petitioner seeks to have respondent
provide in the firmlist constitutes “data * * * collected by the
Secretary” in determning other taxpayers’ tax liabilities and is
therefore “return information” under section 6103(b)(2).

Landmark Legal Found. v. IRS, 267 F.3d 1132 (D.C. Cr. 2001)

(i1dentities of tax-exenpt organizations, identities of third
parties requesting investigations of tax exenpt organizations,
and materials included in the third-party requests were

nondi scl osable return information); Solargistic Corp. v. United

States, 921 F.2d 729 (7th Gr. 1991) (the fact of an IRS audit of
a taxpayer was return information).

Petitioner has identified no statutory exception that woul d
permt disclosure of the return information which it seeks to

di scover.® W conclude and hold that the opinion letters that

°At the hearing the Court gave the parties the opportunity
to brief whether sec. 6103(h)(4), which provides certain
exceptions to nondisclosure in the case of judicial and
(continued. . .)
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respondent has not already provided and the firmlist are
confidential return information under section 6103(a) which
respondent may not disclose to petitioner.

In the |light of the foregoing,

An order will be issued

denyi ng petitioner’'s notions

to conpel production of

docunents.

°C...continued)
adm ni strative proceedi ngs, has any applicability. Respondent
contends it does not. Petitioner filed a | egal nmenorandum but
did not address this issue. W deempetitioner to have waived or
conceded any argunent as to the applicability of sec. 6103(h)(4).



