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herewith: Crop Associ ates-1986, Frederick H Behrens, Tax
Matters Partner, docket No. 12532-90; Agri-Venture Fund,
Frederick H Behrens, Tax Matters Partner, docket No. 15034-91;
Houst on Farm Associ ates-11, Robert A Wight, Tax Matters
Part ner, docket No. 15041-91; Agri-Venture Associ ates,

Frederick H Behrens, Tax Matters Partner, docket No. 15047-91;
D xi e Ventures-1985, Frederick H Behrens, Tax Matters Partner,
docket No. 15050-91; Texas Farm Venturers, Robert A Wight, Tax
Matters Partner, docket No. 15058-91. Prior reports with respect
to Crop Associ ates—1986, Frederick H Behrens, Tax Matters
Partner v. Comm ssioner, docket No. 12532-90, appear at 113 T.C.
115 (1999), and T.C Meno. 2000-216.
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Five of the seven petitioners in these seven
consol i dat ed cases have raised the affirmati ve def ense
of statute of limtations. Those five petitioners
argue that the notices of final partnership
adm ni strative adjustnent in question were not tinely
because they were issued after expiration of the
sec. 6229(a), |I.R C., assessnent period.

Held: In all five cases, either a valid Form 872-
P, Consent to Extend the Tinme to Assess Tax
Attributable to Itens of a Partnership, was signed by
the tax matters partner or another person authorized in
witing by the partnership to enter into such an
agreenent, or no valid partnership return was filed
that would fix the tine to assess tax under sec.
6229(a), |I.R C

Steven Mat her and Kenneth Barish, for petitioners.

WlliamH CQuealy, Jr., Alice M Harbutte, Henry T. Schafer

Quy d aser, Laurel Robinson, and Ann Durning, for respondent.
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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
HALPERN, Judge:

| nt roducti on

This report concerns the affirmative defense of statute of
[imtations raised by five of the petitioners in these seven
consol i dated cases.? Those five petitioners and respondent have
agreed that, at this tinme, respondent will not claimfraud in
response to such affirmati ve defense but may, at sone later tine,
make such response. No additional response by respondent will be
necessary, however, since, on the grounds before us, we do not
sustain any affirmative defense of statute of |[imtations.

The partnerships raising the affirmati ve defense of statute
of limtations are Agri-Venture Associates (AVA), Agri-Venture
Fund (AVF), Houston Farm Associates Il (HFA-11), Dixie Venture-
1985 (DV-85), and Texas Farm Venturers (TFV). The issues we nust
address are whether (1) for 1984, with respect to AVA and TFV,
and for 1985, with respect to HFA-II1, a valid partnership return
was filed, which would fix the period provided for in section

6229(a) for assessing any tax, and (2) for 1985, wth

2 Frederick H Behrens, Tax Matters Partner, is petitioner
in three of those five cases, and Robert A Wight, Tax Matters
Partner, is petitioner in the other two. To avoid confusion in
t he discussion that follows, we will use the nanme of the
partnership, rather than the nane of the tax matters partner, to
refer to the petitioner in each case: For instance, we wll
refer to the petitioner in Agri-Ventures Associates, Frederick H
Behrens, Tax Matters Partner, as Agri-Ventures Associ ates (AVA).
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respect to AVA, AVF, DV-85, HFA-I1,2% and TFV, a valid Form 872-P,
Consent to Extend the Tinme to Assess Tax Attributable to Itens of
Partnership (Form 872-P), was executed by a person with the
authority to bind the partnership pursuant to section
6229(b) (1) (B)

For convenience and clarity, we set forth separately our
findings of fact and opinion wth respect to each of the five
partnershi ps (sonetines, collectively, the partnerships). W
precede that discussion, however, with a discussion of certain
provi sions of |aw applicable generally wth respect to the
par t ner shi ps.

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

1. CGenerally Applicable Provisions of Law

A. Period of Limtations Applicable to Assessnent of
Partnership ltens

These consol i dated cases arise in connection with
respondent’s determ nation of certain partnership itens. See
secs. 6221, 6226(a) and (b). Section 6229(a) provides that the

period for assessing any Federal inconme tax attributable to any

8 For HFA-11, the issues are in the alternative because, if
we find that no valid partnership return was filed for 1985,
which, if filed, would have fixed the period for assessing any
tax, we need not address whether there was a valid consent to
extend such peri od.
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partnership itemfor the partnership’ s taxable year shall not
expire before 3 years after the later of (1) the date on which
the partnership return for such taxable year was filed, or
(2) the last day for filing a return for that year (the 3-year
period or the section 6229(a) assessnent period). Section
6229(b) (1) (A and (B), however, provides that the 3-year period
may be extended. The 3-year period nmay be extended with respect
to any partner by an agreenent entered into by respondent and
such partner, and may be extended with respect to all partners by
an agreenent entered into by respondent and (1) the tax matters
partner or (2) any other person authorized by the partnership in
witing to enter into such an agreenent. See sec. 6229(b)(1)(A)
and (B), respectively. The agreenent nust be executed prior to
the expiration of the 3-year period, and any subsequent agreenent
must be executed before the expiration of the period previously
agreed upon.

Section 6229(d) suspends the running of the section 6229(a)
assessnent period upon the mailing of a notice of final
partnership adm ni strative adjustment (FPAA) to the tax matters
partner (TMP) of the partnership. The running of the section
6229(a) assessnent period is suspended for the period in which an
action may be brought challenging the FPAA. |If such an action is
brought during that period, the suspension continues until the
deci sion of the Court therein becones final and for 1 year

thereafter. See sec. 6229(d).



- 8 -

Section 6229(d) makes clear that, if, for any partnership
taxabl e year, no partnership return is filed, any tax
attributable to a partnership itemarising in that year may be
assessed at any tine.

B. Affirmati ve Def ense; Burden of Proof: |nportance of
Contract Principles

I n Anesbury Apartnments, Ltd. v. Conmi ssioner, 95 T.C 227

(1990), we dealt with a claimthat the section 6229(a) assessnent
period had expired. W stated:

The expiration of the period of limtation on
assessnment is an affirmative defense, and the party
raising it nmust specifically plead it and carry the
burden of proving its applicability. Rules 39, 142(a).
To establish this defense, the taxpayer nust make a
prima facie case establishing the filing of the
partnership return, the expiration of the statutory
period, and receipt or mailing of the notice after the
runni ng of the period. Mam Purchasing Service Corp
v. Comm ssioner, 76 T.C 818, 823 (1981); Robinson v.
Comm ssioner, 57 T.C. 735, 737 (1972). \ere the party
pl eadi ng t he defense makes such a showi ng, the burden
of going forward with the evidence shifts to respondent
who nust then introduce evidence to show that the bar
of the statute is not applicable. Adler v.

Commi ssioner, 85 T.C 535, 540 (1985). \Were
respondent makes such a show ng, the burden of going
forward then shifts back to the party pl eading the
affirmati ve defense to show that the alleged exception
to the expiration of the period is invalid or otherw se
i napplicable. Adler v. Conm ssioner, supra at 540.

The burden of proof, i.e., the burden of ultimte

per suasi on, however, never shifts fromthe party who

pl eads the bar of the statute of limtations. Adler v.
Conm ssi oner, supra at 540.

An agreenment to extend the period of limtation
for assessnent and collection is not a contract but
rather a wai ver of a defense. Stange v. United States,
282 U.S. 270 (1931); Piarulle v. Comm ssioner, 80 T.C
1035, 1042 (1983); Tallal v. Comm ssioner, 77 T.C 1291
(1981), affd. on other issues 778 F.2d 275 (5th Cr
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1985). In determning the validity of such a waiver,
however, contract principles are inportant, because
section 6229(b) requires a witten agreenent, and we
| ook to the objective mani festations of nutual assent
to determne the terns of such an agreenent. See
Schul man v. Commi ssioner, 93 T.C. 623, 639 (1989);
Piarulle v. Conm ssioner, supra at 1042.

ld. at 240-241. Those statenents are applicable here.
1. AVA
A, FI NDINGS OF FACT

1. Fornati on of AVA: Certificate of Limted
Part ner ship

AVA (sonetines, the partnership) is a limted partnership
formed pursuant to the California Revised Limted Partnership Act
(sonmetines, CRLPA), Cal. Corp. Code secs. 15611 through 15723
(West 1991). At the tinme the petition was filed, the
partnership’s principal place of business was in Coachell a,
California.*

On July 1, 1984, a certificate of limted partnership for
the partnership (the AVA certificate) was filed with the
secretary of state of the State of California (California
Secretary of State). The AVA certificate states that it is
presented for filing pursuant to Cal. Corp. Code sec. 15621 (West
1991). It shows Frederick H Behrens, George L. Schreiber, and
Robert A. Wight as general partners of the partnership (the

initial general partners).

4 That is also true with respect to the petitions filed by
AVF, DV-85, HFA-11, and TFV, and we so find.
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2. Agreenent of Limted Partnership

Also on July 1, 1984, the initial general partners and
certain others entered into an agreenent of limted partnership
with respect to the partnership (the AVAlimted partnership
agreenent or the agreenent). Anong other things, the agreenent
establishes the authority and duties of the general partners and
restricts the rights of the limted partners. |In part, the
agreenent provides:

1. “Definitions”

* * * * * * *

1.6 “Managi ng Agent” neans Anmerican Agri-Corp, or
its designated successor as provided for in this
Agr eenent .

9.4 "“Role of Limted Partners.” Except as otherw se
provided in this Agreenent, a Limted Partner shall not
take part in or interfere in any manner with the
conduct or control of the business of the Partnership
and shall have no right or authority to act for or bind
the Partnership. * * *

* * * * * * *

11. “Rights, Powers and Duties of the General Partners”

11.1 “Managenent and Control of the Partnership.”

11.1.a Subject to the consent of the Limted
Partners where required by this Agreenent,
the General Partners, with the authority
granted under this Agreenent, shall have the
exclusive right to manage the busi ness of the
Partnershi p and are hereby authorized to take
any action of any kind and to do anything and
everyt hing they deem necessary in accordance
with the provisions of this Agreenent. In
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deci sions by the CGeneral Partners, vote by a
majority of themshall be determ native.

11.1.b Except as expressly provided herein,
the authority of the General Partners to
manage the business of the Partnership shal
be exercised only by the General Partners.

11.1.c No Limted Partner (except one who
may al so be a General Partner, and then only
in his capacity as Ceneral Partner is within
the scope of his authority hereunder) shal
participate in or have any control over the
Part ner shi p busi ness or shall have any
authority or right to act for or bind the
Partnership. * * *

* * * * * * *

11.1.e The Ceneral Partners shall have the
right and authority, w thout the requirenent
of obtaining the approval or consent of the
Limted Partners, to admt an additional Co-
CGeneral Partner to the Partnership, providing
the existing General Partners remain the
Managi ng General Partners and do not
relinquish any of their duties,
responsibilities, obligations or liabilities
incurred in connection with this Agreenent.

11.2 “Authority of the CGeneral Partners.”

11.2.a Except to the extent otherw se

provi ded herein, the CGeneral Partners (or
their designated agent) for, and in the nane
and on behalf of the Partnership, are hereby
aut hori zed:

* * * * * * *

(11) to engage in any kind of activity and
to performand carry out contracts of any

ki nd necessary to, or in connection with, or
incidental to the acconplishnent of the

pur poses of the Partnership, as may be
lawfully carried on or perfornmed by a
partnership under the | aws of each state in
whi ch the partnership is then forned or
qualifi ed.



11.2. b. Every instrunent purporting to be
the action of the Partnership and duly

aut hori zed and executed by the General
Partners shall be concl usive evidence in
favor of every person relying thereon or
clai mng thereunder that at the tine of
delivery thereof, this Agreenent was in ful
force and effect and that the execution and
delivery of such instrunent was duly

aut hori zed by the Partners and the
Partnership. * * *

* * * * * * *

22. “ Anrendnent s”

22.1 “Additional Partners.” Each Limted Partner,
additional Limted Partner, General Partner or
subsequent General Partner shall becone a signatory
hereof by signing such nunber of counterpart signature
pages to this Agreenent and such other instrunment or
instrunments, and in such manner, as the General
Partners shall determne. By so signing, each shall be
considered to have adopted, and to have agreed to be
bound by all the provisions of this Agreenent, as
anmended fromtinme to tine in accordance with the

provi sions of this Agreenment, provided that no such
counterpart shall be binding until it shall have been
accepted by the General Partners pursuant to the

provi sions of this Agreenent.

* * * * * * *

22.4 “Execution of Anendnents.” I f this Agreenent
shal | be anended to reflect the designation of a new
Ceneral Partner and the continuation of the business of
the Partnership, such anendnent shall be signed by such
new General Partner.

22.5 “Filing and Recording of Amendnents.” In making
any anendnments, there shall be prepared and filed and
recorded by the General Partners such docunents and
certificates as shall be required to be prepared and
filed pursuant to the * * * [CRLPA] * * *

* * * * * * *



26. “M scel |l aneous”

* * * * * * *

26.6 “Tax Matters Partner.” The General Partners
shal | designate one of themto be the Tax Matters
Partner, and he shall possess the adm nistrative powers
and responsibilities required by the Tax Equity and
Fi scal Responsibility Act of 1982.

Wth respect to the duties of the Managi ng Agent (managi ng
agent), the agreenent provides, anong other things, that the
managi ng agent shall manage all of the day-to-day activities of
the partnership and “wll performthe financial and tax planning
duties for the Partnership as well as oversee the Partnership’ s
operational and tax reporting procedures.” The managi ng agent’s
duties are further specified in a nmanagenent agreenment between
American Agri-Corp and the partnership that authorizes the fornmer
“to furnish such financing and tax planning services as per the

CGeneral Partners request.”
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3. AMCOR: Agreenent To Make AMCOR Co- General Partner:;

Amendnent of AVA Certificate

Ancor Capital, Inc., fornmerly Anmerican Agri-Corp (hereafter,
W t hout distinction, AMCOR), was organized in 1981 by Messrs.
Behrens, Schrei ber, and Wight.?>

Foll owi ng are pertinent portions of a docunent (the AMCOR
purchase docunent) dealing with the purchase of general
partnership interests in certain partnerships (including AVA):

AMERI CAN AGRI - CORP

Decenber 12, 1985

M. Fred H Behrens

M. George L. Schreiber
M. Robert A Wight

AVERI CAN AGRI - CORP
5000 Birch Street

East Tower, Suite 610
Newport Beach, CA 92660

SUBJECT: PURCHASES OF A GENERAL PARTNERSHI P
I N CERTAI N PARTNERSHI PS

Gent | enen:

You are Co-Ceneral Partners of the followng California
limted partnerships:

* * * [There follows a list of 13 partnershi ps,
i ncl udi ng, AVA ]

It is understood that the three of you, as individuals,
collectively own a 1 percent interest in each of these
partnerships. Anerican Agri-Corp is desirous of

pur chasi ng 50 percent of your collective position so
that it would hold a 1/2 percent interest, as a Co-
CGeneral Partner, in each of the above partnershi ps.

> This finding is applicable to all the partnerships.
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American Agri-Corp agrees to buy, and you agree to
sell, a one-half percent interest in the above general
partnerships for a total consideration of $375,000 or
$125,000 to each of you. It is understood that
American Agri-Corp assunmes all the rights, duties, and
obligations of a 50 percent Co-General Partner in the
above naned partnershi ps.

Si ncerely, UNDERSTOOD AND AGREED TO
American Agri-Corp By:
/sl / s/
Fred H. Behrens Fred H. Behrens
Chai r man
/ s/ /sl
George L. Schrei ber George L. Schrei ber
Vi ce Chairman
/ s/ /sl
Robert A. Wi ght Robert A. Wi ght

Seni or Vice President

On Decenber 23, 1985, an anendnent to the AVA certificate,
addi ng AMCOR as a general partner, was filed with the California
Secretary of State.

4. Part ner shi p Ret urns

For tax purposes, the partnership makes its return on the
basis of a cal endar year. For 1984 and 1985, the partnership
prepared Forns 1065, U.S. Partnership Return of |ncone (Forns
1065, and the AVA 1984 and 1985 Forns 1065, respectively).
Respondent received the AVA 1984 and 1985 Fornms 1065 at his
Fresno, California, service center on March 27, 1985, and Apri
14, 1986, respectively. Each of such returns shows the
partnership’s address as: ¢ O AMCOR, “5000 BIRCH ST., STE 610,

EAST TONER, NEWPORT BEACH, CA 92660". The AVA 1984 Form 1065 is
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signed “Joseph O Voyer Treasurer”. It shows the date of that
signature as February 1, 1985. It does not state the
organi zation, if any, of which Joseph O Voyer was treasurer.
The partnership never had a treasurer; M. Voyer was never a
partner in the partnership. M. Voyer was an officer and
enpl oyee of AMCOR

Nei t her the AVA 1984 or 1985 Forns 1065 desi gnates any
partner as the TMP of the partnership.

5. Desi gnati on of TMP

In 1988, Deborah R Gaither, a revenue agent enpl oyed by
respondent, was conducting an exam nation of various AMCOR
sponsored partnerships. In Septenber 1988, Ms. Gaither prepared
a letter for signature by Messrs. Behrens and Schrei ber, which
she carried to Messrs. Behrens and Schrei ber, who signed the
|l etter on Septenber 30, 1988 (the Septenber 30 letter), and
imedi ately returned it to her. Pertinent portions of the
Septenber 30 letter follow

Sept. 30, 1988

| nt ernal Revenue Service

24000 Avila Road

Laguna Niguel, California 92677

RE: TAX MATTERS PARTNER

Gent | enen:
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As referenced in the Limted Partnership Agreenent, the
General Partners have designated the followng to be
the Tax Matters Partner for the 1985 tax year and until
Partnership term nation:

CGeorge L. Schrei ber

5000 Birch Street, Suite 610
Newport Beach, California 92660
SSN 556-42-7176

The above designation is for the foll ow ng
par t ner shi ps:

* * * [There follows a list of 25 partnerships, including:
“Agri-Venture Associates 33-0044218".]

Si ncerely,

\ s\ \ s\
Fred H Behrens, Chairman CGeorge L. Schreiber
American Agri - Corp Ceneral Partner

\ s\

CGeorge L. Schreiber, Vice President
American Agri-Corp

The Septenber 30 letter is stanped “Received, Cct. 4, 1988,
Laguna Niguel District”.

6. Consent To Extend the Tine To Assess Tax

Foll owi ng are pertinent portions of a Form 872-P (AVA Form
872-P for 1985), executed by George L. Schreiber, “Tax Matters
Partner”, on Septenber 30, 1988, and by a representative of
respondent’s on Cctober 4, 1988:

AGRI - VENTURE ASSCClI ATES, partnership, of 5000 Bl RCH

STREET, SU TE 610, NEWPORT BEACH, CA 92660, and the

District Director of Internal Revenue * * * consent and
agree as foll ows:
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(1) The anount(s) of any Federal inconme tax with
respect to any person on any partnership iten(s) for
t he above partnership for the period(s) ended
Decenber 31, 1985 may be assessed at any tinme on or
before April 30, 1991. If a notice of Final
Partnership Adm nistrative Adjustnent is sent to the
partnership, the tine for assessing the tax for the
period(s) stated in the notice of Final Partnership
Adm ni strative Adjustnent will not end until 1 (one)
year after the date on which the determ nation of
partnership itens becones final

The AVA Form 872-P for 1985 shows AVA' s taxpayer identification
nunmber as 33-0044218.
7. AVA FPAA
On April 10, 1991, respondent issued an FPAA to the
partnership, addressed to “Tax Matters Partner” (the AVA FPAA),
for its 1984 and 1985 taxabl e years.
B. OPIN ON

1. 1984 Taxabl e Year

a. | nt roducti on

Respondent issued the AVA FPAA to the partnership on

April 10, 1991. Since such date is nore than 3 years after the

| ast day for filing the AVA 1984 Form 1065, see section 6072(a),
we nust determ ne whether that date is also nore than 3 years
after a valid AVA 1984 Form 1065 was received by respondent. See
sec. 6229(a). If it is not, then the AVA FPAA was tinely to
suspend the running of the section 6229(a) assessnent period, and
AVA's affirmative defense of statute of |imtations fails for

1984. See al so sec. 6229(c)(3). Respondent has responded to
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AVA' s affirmative defense of the statute of Iimtations by
averring that the AVA 1984 Form 1065 is invalid because it was
not executed in conformance wth the Internal Revenue Code.
Respondent is correct that only a return as required by the
I nternal Revenue Code (a valid return) will fix the time for the
running of the period to assess tax (i.e., the statute of

[imtations). See Plunkett v. Conm ssioner, 41 B.T.A 700, 711

(1940), affd. 118 F.2d 644 (1st Gr. 1941). “Failure to satisfy
the requirenents for filing a return is fatal to the validity and

timeliness of the return.” Elliott v. Conm ssioner, 113 T.C.

125, 128 (1999). Petitioner argues that the AVA's 1984 Form 1065
is avalid return.

b. Requi renent That Partnership Make a Return Si gned
by a Partner

Section 6031 requires that, for each taxable year, every
partnership shall nmake a return of incone.

In pertinent part, section 6063 provides: “The return of a
partnership made under section 6031 shall be signed by any one of
the partners.”

The AVA 1984 Form 1065 was signed by Joseph O Voyer,
“Treasurer”. The parties have stipulated that M. Voyer, as
Treasurer of AMCOR, was a corporate officer with authority under
the regul ations to execute returns and ot her statenents on behal f

of AMCOR. The parties have further stipulated that, if AMCOR is
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determ ned to have been a general partner in the partnership for
Federal incone tax purposes when the AVA 1984 Form 1065 was
signed by M. Voyer, on February 1, 1985, then such return is
valid. W nust, thus, determ ne whether AMCOR was a partner in
the partnership on February 1, 1985.

C. California Revised Limted Partnership Act: AVA
Limited Partnershi p Agreenent

CRLPA section 15641 provides as foll ows:
815641. Adm ssion of additional general partners
Unl ess ot herw se provided in the partnership

agreenent, after the filing of a certificate referred

to in Section 15621, a general partner may be admtted

only (a) with the witten consent of each general

partner and such affirmative vote of Iimted partners

as is required in accordance with the provisions of

subdi vision (f) of Section 15636 and the | ast paragraph

of Section 15636 or (b) wth the witten consent of

each partner in accordance with the provisions of

subdi vision (c) of Section 15681.
Cal. Corp. Code sec. 15641 (West 1991).

As set forth supra in section Ill.A 2, section 11.1.e of the
AVA | imted partnership agreenent accorded to the general
partners the “right and authority, w thout the requirenent of
obtai ning the approval or consent of the Limted Partners, to
admt an additional Co-General Partner to the Partnership”. The
agreenent, therefore, provided an alternative to the otherw se
mandat ory provi sions of CRLPA section 15641 (requiring sonme form

of assent by the limted partners). Pursuant to CRLPA section
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15641 and the agreenent, the initial general partners had the

authority to admt AMCOR as a general partner.

d. AMCOR Ws Not a General Partner in the Partnership

on February 1, 1985

Notw t hstanding that the initial general partners had the
authority to admt AMCOR to the partnership as a general partner,
t he question remai ns whether they exercised that authority on or
before February 1, 1985. On the record before us, we are not
per suaded that they did.

M. Wight testified that, “with respect to the 1985 year”
it was the design of the initial general partners to each sel
one-half of his interest in the partnership to AMCOR M. Wight
further testified that, although the initial partners intended

such sale to be effective January 1, 1985, docunentation of such

sale was not prepared until sonme tinme during 1985: “W didn’t
make a big deal as to when it was done. It was just sonething
that we contenplated.” M. Wight also testified that the

partnership reported for tax purposes that AMCOR was a partner
for the whole of the year.

The AMCOR purchase docunent evi dences the agreenment of the
initial general partners to sell, and AMCOR to buy, a one-half
percent interest in AVA and 12 other limted partnerships for a

purchase price of $375,000, of which one-third was to be paid by
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AMCOR to each initial general partner. The AMCOR purchase
agreenent is dated Decenber 12, 1985, and it is not retrospective
inits discussion of such sale: It states that the initial
general partners “own” a l-percent interest in the partnership
and AMCOR “is desirous” of purchasing one-half of that interest.
Because of the substantial purchase price to be paid to each
initial general partner, we think it a fair inference that the
initial general partners would take no actions to admt AMCOR to
the partnership as a co-general partner until they had received
paynent. Paynents totaling $375, 000 woul d be docunent ed by
checks, receipts, evidence of withdrawals or deposits, or the

i ke, which could establish the fact of such paynments on or
before February 1, 1985. AVA' s failure to produce such evidence
| eads to the inference that either such evidence does not exi st

or would be negative to petitioner. See Wchita Term nal

El evator Co. v. Conm ssioner, 6 T.C 1158, 1165 (1946) (“the

failure of a party to introduce evidence within his possession
and which, if true, would be favorable to him gives rise to the
presunption that if produced it would be unfavorable”), affd. 162
F.2d 513 (10th Cr. 1947). Putting such inference together with
t he execution of the AVA purchase docunent on Decenber 12, 1985,
and the filing of the anendnent to the AVA certificate on

Decenber 23, 1985, adding AMCOR as a general partner, |leads us to
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believe that AMCOR was not admtted to the partnership as co-
general partner until after February 1, 1985.

W find sonme additional support for that conclusion in the
AVA | imted partnership agreenent, which, although it is silent
on how the initial general partners are to exercise their
authority to admt a person as a co-general partner, specifically
addresses how additional partners are to becone signatories to
the agreenment. Section 22.1 of the agreenent, see supra section
I11.A 2, requires a prospective partner to execute the agreenent
“and such other instrunment or instrunents * * * as the GCeneral
Partners shall determne” in order to becone a signatory to the
agreenent. Moreover, the second sentence of section 22.1 states:
“By so signing, each [new partner] shall be considered to have
adopted, and to have agreed to be bound by all the provisions of
this Agreenent”. See also section 22.4 of the agreenent
(amendnent of agreenent to reflect designation of a new general
partner shall be signed by such new general partner). AVA has
failed to show that an officer of AMCOR executed the agreenment or
any other required instrunent on or before February 1, 1985.
Wil e we do not conclude that such executions are a precondition
to a person’s being admtted as a partner, we think that the
absence of such executions supports our conclusion that AMCOR was

not admtted as a partner on or before February 1, 1985.
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For the reasons stated, AVA has failed to prove that AMCOR
was admtted to the partnership as a general partner on or before
February 1, 1985. The fact that the partnership may have filed
its tax return for 1985 consistent with AMCOR' s being a partner
for the whole year is not determ native; we assune that the
return was prepared after the close of 1985.

e. AVA's O her Argunents

(1) Stipulation

AVA argues that, by way of stipulation, respondent has
admtted that AMCOR was a general partner in the partnership
t hroughout 1985. AVA relies on a stipulation of facts filed
January 14, 1992, in furtherance of a notion for summary judgnment
made in a prior consolidation of certain AMCOR test cases. The
foll ow ng | anguage is contained in that stipulation of facts:

Fred Behrens, Ceorge Schreiber, and Robert Wi ght

remai ned as general partners in the partnerships
[including AVA] * * * throughout 1985. Anerican Agri-
Corp. was also a general partner throughout 1985. As
stated in the Preanble of this Stipulation, this fact
is stipulated to only for purposes of disposition of
Respondent’s notion for partial summary judgnent in the
above-referenced cases. [Enphasis added.]

A stipulation is in the nature of a contract and wll bind
parties only to the terns actually agreed upon. See Rule 91(e);

e.g., Stanos v. Commi ssioner, 87 T.C 1451, 1455 (1986). As

such, the stipulation on which AVA relies as an adm ssion is

w t hout effect because, by its ternms, its effectiveness was
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limted to respondent’s notion for partial sunmary judgnent,
whi ch was di sposed of | ong ago.

(2) Agency

AVA argues that, even if AMCOR was not a partner in the
partnership on February 1, 1985, AMCOR, as nanagi hg agent, had
the authority fromAVA to execute the AVA 1984 Form 1065.

Section 6063 requires that a partnership return be signed by
any one of the partners, and respondent argues that section 6063
isto be taken literally, so that a partnership return nust be
signed by a partner “and not by a partner’s agent.” Respondent
al so argues that AVA has failed to prove that AMCOR s agency
relationship with the partnership enconpassed the signing of
AVA's tax return.

The evi dence establishes that AMCOR had a certain |imted
authority to act for the partnership, e.g., managenent of al
"day to day activities”, and was to “oversee the Partnership’s
operational and tax reporting procedures.” Supra sec. IIl.A 2.
Respondent is correct that AVA has failed to prove AMCOR s
authority to file tax returns on behalf of the partnership.

Mor eover, we agree with respondent that section 6063 requires a
partner’s signature and not the signature of a partner’s agent.
Section 601.504(a), Statenent of Procedural Rules, addresses the
requi renents for filing powers of attorney. Paragraph (a)(6)

t her eof st ates:
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Signing tax returns. The filing of a power of attorney
does not authorize the recognized representative to
sign a tax return on behalf of the taxpayer unless such
act is both -

(1) permtted under the Internal Revenue Code
and regul ati ons thereunder (e.g., the
authority to sign inconme tax returns is
governed by the provisions of 81.6012-1(a)(5)
of the Incone Tax Regul ations); and

(1i) specifically authorized in the power of
attorney.

AVA does not claimthat any power of attorney was filed with
respondent. Nevertheless, we find the regulation instructive as
to the circunstances under which an agent may nmake a return for a
t axpayer. Even were we to accept, arguendo, that section 6063
permts a partnership return to be nmade by an agent of a partner,
the Secretary has not provided by regulation for such action.
Wil e section 1.6012-1(a)(5), Inconme Tax Regs., authorizes the
return of an individual to be nmade by an agent in certain

ci rcunst ances (and upon the condition that the returnis
acconpani ed by a power of attorney specifically authorizing the
agent to nmake the return), section 1.6013-1, Incone Tax Regs.,
providing for the signing of partnership returns, does not, by
its terns, authorize a partnership return to be nmade by an agent
of a partner. As stated, AVA has not shown any authority for an
agent to make a partnership return for a partner. The Suprene
Court has said that a taxpayer nust be neticul ously conpliant

with all the naned conditions in order to secure the benefit of a
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statute of limtations. See Lucas v. Pilliod Lunber Co., 281

U S. 245, 249 (1930). M. Voyer’s signature on the AVA 1984 Form
1065 does not conply with section 6063, and it is not adequate to

constitute it a valid return.

(3) Mscellaneous

AVA al so argues that (1) there was only a technical flaw in
t he AVA 1984 Form 1065, (2) since the partners of AVA relied on
the AVA 1984 Form 1065, they ratified it, and (3) respondent
accepted the return, and, therefore, it was effective to start
the running of the period of limtations. None of those
arguments are persuasive.

f. Concl usion

W find that the AVA 1984 Form 1065 was not signed by any
partner, and, consequently, it was not a valid partnership

return. See Plunkett v. Conm ssioner, 41 B.T.A 700, 711 (1940),

affd. 118 F.2d 644 (1st GCr. 1944). Therefore, AVA has failed to
satisfy the first el enent necessary for it to establish its
affirmati ve defense for 1984, the filing of the partnership

return, see Anesbury Apartnents, Ltd. v. Conm ssioner, 95 T.C

227, 240 (1990), and we nust conclude that the AVA FPAA was

i ssued before expiration of the section 6229(a) assessnent period



- 28 -
with respect to the partnership’ s 1984 taxable year. See supra
sec. II1.B. 1. a.

2. 1985 Taxabl e Year

a. | nt r oducti on

The partnership tinely filed the AVA 1985 Form 1065 on
April 14, 1986, and, unless the 3-year period was extended, the
AVA FPAA, issued on April 10, 1991, was issued after the
expiration of the 3-year period. Respondent relies on the AVA
Form 872-P for 1985 to show such extension. AVA argues that the
AVA Form 872-P for 1985 is invalid, primarily because (AVA
argues) George L. Schreiber was not the TMP of the partnership at
the time he executed that docunment. Wether M. Schreiber was
then a TMP of the partnership turns on whether the Septenber 30
letter, purporting to designate himthe TMP of the partnership,
is valid. AVA argues that it is not. W believe that the
Septenber 30 letter is valid and so find.

b. Code and Requl ati ons

As stated supra in section Il.A , section 6229(b)(1)(B)
provi des that the 3-year period may be extended with respect to
all partners by an agreenent entered into by respondent and the
TMP.

In pertinent part, the term®“tax matters partner” is defined
in section 6231(a)(7)(A) as “the general partner designated as

the tax matters partner as provided in regul ations”.
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In pertinent part, section 301.6231(a)(7)-1T(a), Tenporary
Proced. & Adm n. Regs., 52 Fed. Reg. 6791 (Mar. 5, 1987),
provides: “A partnership may designate a partner as its tax
matters partner for a specific taxable year only as provided in
this section.”

Section 301.6231(a)(7)-1T(b)(1), Tenporary Proced. & Adm n.
Regs., supra, provides the follow ng general requirenent:

A person may be designhated as the tax matters partners
of a partnership for a taxable year only if that person

(1) Was a general partner in the partnership at
sonme time during the taxable year for which the
designation is nmade, or

(1i) I's a general partner in the partnership as of
the tinme the designation is nade.

Section 301.6231(a)(7)-1T(e), Tenporary Proced. & Adm n.
Regs., supra, provides:

Designation by general partners with majority
interest. The partnership nmay designate a tax matters
partner for a partnership taxable year at any tine
after the filing of a partnership return for that
taxabl e year by filing a statenent with the service
center with which the partnership return was filed. The
statenent shall --

(1) ldentify the partnership and the designated
partner by name, address, and taxpayer identification
nunber ,

(2) Specify the partnership taxable year to which
t he designation rel ates,

(3) Declare that it is a designation of a tax
matters partner for the taxable year specified, and
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(4) Be signed by persons who were general partners
at the close of the year and were shown on the return
for that year to hold nore than 50 percent of the
aggregate interest in partnership profits held by al
general partners as of the close of that taxable year.
For purposes of this paragraph (e)(4), all limted
partnership interests held by general partners shall be
included in determning the aggregate interest in
partnership profits held by such general partners.

c. Septenber 30 Letter Designates TMP

On Septenber 30, 1988, George L. Schreiber was a general
partner in the partnership; he was al so a general partner during
1985. By the Septenber 30 letter, he is designated TMP of the
partnership for 1985. On brief, AVA concedes that the
Septenber 30 letter was properly signed by M. Schrei ber and
AMCCR and, together, M. Schreiber and AMCOR represented
67 percent “of the general partner profits interests”.
Nevert hel ess, AVA argues that the Septenber 30 letter was not
effective to designate M. Schreiber the TMP of the partnership
for 1985 because it fails to neet two of the requirenents of
section 301.6231(a)(7)-1T(e), Tenporary Proced. & Adm n. Regs.,
supra: It does not identify the address of the partnership, and
it was not filed with the Fresno, California, service center,
where the AVA 1985 Form 1065 was fil ed.

Subpar agraph (1) of section 301.6231(a)(7)-1T(e), Tenporary
Proced. & Adm n. Regs., id., requires that the designated partner
and the partnership be identified by nanme, address, and taxpayer

identification nunber. The Septenber 30 |letter designates CGeorge
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L. Schreiber, a general partner in the partnership, as the TMP of
the partnership for 1985 and shows his address as “5000 Birch
Street, Suite 610, Newport Beach, California 92660". The 1985
AVA Form 1065 shows the partnership’s address as care of AMCOR,
“5000 BIRCH ST., STE 610, EAST TONER, NEWPCORT BEACH CA 92660".
AVA has failed to show that the partnership s address was any
different on Septenber 30, 1988, or that correspondence addressed
to it care of George L. Schrei ber, who al so signed the

Septenber 30 letter as vice president of AMCOR, would not have
reached the partnership. W find that the partnership was
identified by address in the Septenber 30 letter. Mreover, the
Septenber 30 letter was prepared by Deborah Gaither, a revenue
agent enpl oyed by respondent who was exam ni ng vari ous AMCOR-
sponsored partnerships. The circunstances surroundi ng her
preparation of that letter and its signature by Messrs. Behrens
and Schrei ber convince us that there could have been no confusion
as to what partnerships were the subject of that letter and that
any technical inadequacy in that regard is immterial.

The first sentence of section 301.6231(a)(7)-1T(e),
Tenporary Proced. & Adm n. Regs., supra, specifies that the
statenent designating a TMP be filed with the service center with
whi ch the partnership return was filed. AVA argues that its
failure to file the Septenber 30 letter with the service center

is fatal to its validity. Respondent argues that, since the
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regul atory requirenents in dispute are procedural and respondent
was not prejudiced by the om ssions, the Court may determ ne that
the regul atory requirenents have been fulfilled.

On nunerous occasi ons we have di scussed the necessity of
literal conpliance with the procedural requirements in Treasury

regul ati ons on meki ng el ections, such as “place of filing”

requi renents. See, e.g., Hew ett-Packard Co. v. Conm Ssioner,
67 T.C. 736, 748 (1977), in which we said: “Repeatedly this
Court has held el ections effective where the taxpayer conplied
with the essential requirenents of a regulation even though the
taxpayer failed to conply with certain procedural directions

therein.” In Taylor v. Conmm ssioner, 67 T.C 1071, 1077 (1977),

we sai d:

The critical question to be answered is whether the
requirenents relate to the substance or essence of the
statute. If so, strict adherence to all statutory and
regul atory requirenents is a precondition to an
effective election. On the other hand, if the

requi renents are procedural or directory in that they
are not the essence of the thing to be done but are
given with a view to orderly conduct of business, they

may be fulfilled by substantial, if not strict,
conpliance. [Internal quotation marks and citations
omtted.]

We are not dealing here with an election, yet the situation is
anal ogous, and the sane considerations apply.

The service center filing specification is not required by
the statutory provision providing for an extension by agreenent

of the 3-year period. See sec. 6229(b). We find that the filing
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requi renent of section 301.6231(a)(7)-1T(e), Tenporary Proced. &
Adm n. Regs., 52 Fed. Reg. 6778 (Mar. 5, 1987), was substantially
conplied with when the Septenber 30 letter was received in hand
by Deborah Gaither, respondent’s revenue agent, and that al

requi renents of the regulation have been satisfied. The
Septenber 30 letter was effective to designate George L

Schrei ber the TMP of the partnership.

d. Tineliness of Designation

AVA argues that, even if the Septenber 30 letter was
effective to designate M. Schreiber as the TWMP of the
partnership, the Septenber 30 letter was not filed by respondent
before M. Schreiber signed the AVA Form 872-P for 1985, which
was signed on Septenber 30, 1988. It is true that the
Septenber 30 letter is stanped received, Laguna N guel D strict,
with a date of October 4, 1988. Neverthel ess, we have found that
the Septenber 30 letter was received in hand by one of
respondent’s revenue agents on Septenber 30, 1988, and such
recei pt substantially conplied with section 301.6231(a)(7)-1T(e),
Tenporary Proced. & Adm n. Regs., 52 Fed. Reg. 6792 (Mar. 5,
1987). In pertinent part, section 301.6231(a)(7)-1T(k),
Tenporary Proced. & Adm n. Regs., provides that a statenent
designating a TMP becones effective on the day the statenent is

filed. Generally, the filing of a paper takes place upon the



- 34 -

delivery of it to an officer at his office. See Mton v. United

States, 105 F.2d 253 (5th Cr. 1939) (containing an extensive
summary of the neaning of the term“filing” and consequences
thereof); cf. sec. 7502 (tinmely mailing is timely filing). Based
on AVA's substantial conpliance with section 301.6231(a)(7)-
1T(e), Tenporary Proced. & Adm n. Regs., we find that the
Septenber 30 letter was filed on Septenber 30, 1988. The
Septenber 30 letter was, therefore, effective on Septenber 30,
1988, the day the AVA Form 872-P for 1985 was signed by M.
Schr ei ber.

e. AVA's O her Argunents

AVA argues, even if the AVA Form 872-P for 1985 was validly
executed, M. Schreiber’s consent to extend the section 6229(a)
assessnent period was a legal nullity because there never was a
nmeeting of the mnds between the parties. AVA avers: “Behrens,
Schrei ber and Wight were all unaware of respondent’s crim nal
investigation of * * * [AMCOR] and thensel ves and woul d not have
executed the Forns 872-P if they had that know edge.” W have
descri bed respondent’s crimnal investigation in Crop

Associ at es—1986, Frederick H Behrens, Tax Matters Partner v.

Comm ssioner, T.C Meno. 2000-216. AVA has failed to prove that

M. Schrei ber was unaware of the state of that investigation on
Septenber 30, 1988, or that, given that know edge, he woul d have

refused to sign the AVA Form 872-P for 1985.
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AVA has failed to prove that, on Septenber 30, 1988, when
M. Schrei ber signed the AVA Form 872-P for 1985, he had a
conflict of interest wwth the limted partners such that he was
prevented fromacting as a representative of those limted

partners. Conpare Transpac Drilling Venture 1983-12 v.

Comm ssi oner, 147 F.3d 221, 227-228 (2d Cr. 1998) (“In sum the

crimnal investigation created an overwhel m ng pressure on TMPs
toignore their fiduciary duties to the limted partners. As
such, we cannot |et them bind these partnerships"), revg. and

remanding T.C. Meno. 1994-26 (fn. ref. omtted) with Phillips v.

Comm ssioner, 114 T.C 115 (2000) (distinguishing Transpac

Drilling Venture on the grounds that, in Phillips (1) the limted

partners had not refused to sign extensions, (2) the general
partner had not been indicted or convicted of a tax felony and
was not cooperating with the Governnent as a witness, and (3) the
| RS had not m sled partners about the existence of a crimnal

investigation or instructed the general partner to say nothing

about it). This case is governed by Phillips and not Transpac
Drilling Venture. AVA has not clainmed that any |imted partners

refused to sign any consent. Also, as stated, AVA professes
that, when M. Schreiber signed the AVA Form 872-P for 1985, he
was unaware of any crimnal investigation. G ven that
representation, it is unlikely that he was cooperating with the

Governnment as a witness in a crimnal investigation. |Indeed, the
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referral that resulted in a crimnal investigation of AMCOR-
related individuals did not occur until Cctober 25, 1988, al nost
1 nonth after he signed the AVA Form 872-P for 1985. See Crop

Associ at es-1986 v. Commi ssioner, T.C. Mno. 2000-216. Also, in

Crops Associ ates-1986, we did not find, as the petitioner therein

requested, that the IRS msled the partners about the existence
of a crimnal investigation. Nor did we find that the IRS
instructed the general partner to say nothing about such an

i nvesti gati on.

f. Concl usion

We find that George L. Schreiber was the TMP of the
partnership on Septenber 30, 1988, the day he executed the AVA
Form 872-P for 1985. The AVA Form 872-P was, thus, effective to
extend the 3-year period for all of the partners of the
partnership for 1985. The AVA FPAA was tinely issued before
expiration of the section 6229(a) assessnent period wth respect
to the partnership s 1985 taxabl e year.

V. AVE

A. FINDI NGS OF FACT

AVF, a cal endar-year taxpayer, is a California limted
partnership formed in 1985 pursuant to the CRLPA

For 1985, AVF tinely nmade a return of incone (the AVF 1985
Form 1065) to respondent’s Fresno, California, service center.

The AVF 1985 Form 1065 shows AVF' s address as: C/ O AMCOR, “5000
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BI RCH ST., STE 610 EAST TOWNER, NEWPORT BEACH, CA 92660". The AVF
1985 Form 1065 does not designate any partner as the TMP of AVF.

On Septenber 30, 1988, Messrs. Behrens and Schrei ber signed
a letter (the second Septenber 30 letter) with respect to AVF
that, in pertinent part, is identical to the Septenber 30 letter.
See supra sec. IIl.A 5. The second Septenber 30 letter was
properly signed by Messrs. Behrens and Schrei ber, who, together,
represented 67 percent of the general partner’s profit interests.
The circunstances surroundi ng Messrs. Behrens and Schrei ber’s
signing the second Septenber 30 letter are identical to the
ci rcunst ances surrounding their signing the Septenber 30 letter.

On Septenber 30, 1988, M. Schrei ber executed a Form 872-P
with respect to AVF (the AVF Form 872-P for 1985) that, except
for the identification thereon of AVF, is identical to the AVA
Form 872-P for 1985. See supra sec. III.A 6. The AVF Form 872-P
for 1985 was executed by a representative of respondent’s on
Oct ober 4, 1988.

On April 10, 1991, respondent issued an FPAA to AVF,
addressed to “Tax Matters Partner” (the AVF FPAA), for its 1985
t axabl e year.

B. OPIN ON

The issue here is the sane as it is with respect to AVA for

1985, except that it is the validity of the second Septenber 30
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letter, and not the first, that is at issue. For the reasons set
forth supra in section I11.B.2, we find that the second
Septenber 30 letter is valid. Therefore, we find that George L
Schrei ber was the TMP of AVF on Septenber 30, 1988, the day he
executed the AVF Form 872-P for 1985. The AVF Form 872-P for
1985 was, thus, effective to extend the 3-year period for all of
the partners of the partnership for 1985. The AVF FPAA was

tinmely issued.

V. DV-85

A. FINDI NGS OF FACT

DV-85 (sonetinmes, the partnership), a cal endar-year
taxpayer, is a California limted partnership formed in 1985
pursuant to the CRLPA.

On June 28, 1985, Messrs. Behrens, Schreiber, and Wight, as
general partners, and certain others entered into an agreenent of
l[imted partnership with respect to the partnership (the DV-85
limted partnership agreenent or the agreenent). The agreenent
contains provisions substantially identical to the provisions of
the AVA |l imted partnership agreenent set forth supra in section
1. A 2.

For 1985, the partnership tinmely nade a return of incone
(the DV-85 1985 Form 1065). The DV-85 1985 Form 1065 does not

desi gnate any partner as the TMP of DV-85.
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Respondent received three letters with respect to the
partnership, dated June 16, July 14, and Septenber 30, 1988,
respectively (the three letters). Each of the three letters
states that, as referenced in the [imted partnership agreenent,
t he general partners have designated George L. Schrei ber as TMP
(the first two of the three letters say “until the Partnership
termnation”, while the last says “for the 1985 tax year and
until the Partnership termnation”). The three letters are
si gned by Messrs. Behrens, Schreiber, and Wight in various
capacities wth respect to AMCOR or as a general partner of Dv-
85.

On June 17, 1988, M. Schreiber was a general partner of the
partnership. On that date, he executed a Form 872-P with respect
to the partnership (the DV-85 Form 872-P for 1985) that, except
for the date and the identification thereon of DV-85, is
identical to the AVA Form 872-P for 1985. The DV-85 Form 872-P
for 1985 was executed by a representative of respondent’s on
June 23, 1988.

On April 10, 1991, respondent issued an FPAA to the
partnership, addressed to “Tax Matters Partner” (the DV-85 FPAA),
for its 1985 taxabl e year

B. OPIN ON

1. | nt r oducti on

The partnership tinely filed the DV-85 1985 Form 1065, and,

unl ess the 3-year period was extended, the DV-85 FPAA, issued on
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April 10, 1991, was issued after the expiration of the 3-year
period. Respondent relies on the DV-85 Form 872-P for 1985 to
show such extension. There are technical defects in each of the
three letters, and respondent concedes that none of them conplies
with the requirenments of section 301.6231(a)(7)-1T(e), Tenporary
Proced. & Adm n. Regs., 52 Fed. Reg. 6791 (Mar. 5, 1987), for
designating a TMP. Respondent al so concedes that M. Schrei ber
was not the TMP of DV-85 at the time he executed the DV-85 Form
872-P for 1985. Neverthel ess, respondent argues that the DV-85
Form 872-P for 1985 was effective to extend the 3-year period for
all of the partners of the partnership since M. Schreiber was
authorized by the partnership in witing to enter into an
agreenent with respondent to so extend the 3-year period. See
sec. 6229(b)(1)(B). DV-85 argues that M. Schrei ber was not so
authorized. W believe that he was authorized in witing to
enter into such agreenent, and we so find.

2. Rel evant Law

As stated supra in section Il.A section 6229(b)(1)(B)
provi des that the 3-year period may be extended with respect to
all partners by an agreenent entered into by respondent and,
alternatively, (1) the tax matters partner or (2) any other
person aut horized by the partnership in witing to enter into
such an agreenent. Section 301.6229(b)-1T, Tenporary Proced. &

Adm n. Regs., 52 Fed. Reg. 6784 (Mar. 5, 1987), Extension by

agreenent (Tenporary), provides:
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Any partnership may authorize any person to extend
the period described in section 6229(a) wth respect to
all partners by filing a statenent to that effect with
the service center with which the partnership return is
filed. The statenent shall--

(a) Provide that it is an authorization for a
person other than the tax matters partner to extend the
assessnment period with respect to all partners,

(b) Identify the partnership and the person being
aut hori zed by nanme, address, and taxpayer
i dentification nunber,

(c) Specify the partnership taxable year or years
for which the authorization is effective, and

(d) Be signed by all persons who were general
partners at any tinme during the year or years for which

t he authorization is effective.

Respondent concedes that DV-85 filed no statenent conplying
with section 301.6229(b)-1T, Tenporary Proced. & Adm n. Regs.,
supra. Respondent argues that, nevertheless, M. Schreiber was
authorized by DV-85 in witing to execute the DV-85 Form 872-P
for 1985 and that such authorization satisfies section
6229(b) (1) (B)

Section 6229(b) (1) (B) does not specify how a person ot her
than the TMP is to be authorized by the partnership in witing to
enter into an agreenent to extend the 3-year period. W have

concl uded that section 301.6229(b)-1T, Tenporary Proced. and

Adm n. Regs., is permssive, not mandatory, in nature. See

Bugaboo Ti nber Co. v. Conm ssioner, 101 T.C 474, 487 (1993)
(with respect to an S corporation, adopting the conclusions of

Amesbury Apartnents, Ltd., and Canbri dge Research & Dev. G oup
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that specificity of the witten authorization is not required).

Canbri dge Research & Dev. G oup v. Conm ssioner, 97 T.C 287, 295

(1991); Anesbury Apartnents, Ltd. v. Conmi ssioner, 95 T.C at

242-243. | n Anesbury Apartnments, Ltd. v. Conmn Ssioner, supra, we

reasoned: “[T]he crucial word in tenporary regul ation section
301.6229(b)-1T is ‘“may,’ not ‘shall.’ There is no mandatory
requi renent that a partnership give authority to a person to
execute a consent utilizing specific procedures, such as those
outlined in the tenporary regulation.” DV-85 contends that our

reasoning in Anesbury Apartnents, Ltd., and Canbri dge Research &

Dev. Goup, is obiter dicta since the consents in both cases were
si gned before section 301.6229(b)-1T, Tenporary Proced. & Adm n.
Regs., supra, cane into effect. In any case, we find our
reasoning in those two cases to be persuasive, and follow it

here. See Bugaboo Tinber Co. v. Commi ssioner, supra at 488.

W may | ook to the DV-85 limted partnership agreenent to
determ ne whether M. Schreiber was authorized by the partnership
inwiting to enter into an agreenent with respondent to extend
the 3-year period; i.e., to execute the DV-85 Form 872-P for

1985. See Canbridge Research & Dev. G oup v. Conmni SSioner, supra

at 301-302.

3. Di scussi on

In Canbridge Research & Dev. G oup, we found that |anguage
in the agreenent of |imted partnership there in question

authorizing the general partners to “take any action or do
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anything in furtherance of the Partnership business” anounted to
a grant of agency fromthe partners to the general partners
sufficient for a general partner to enter into an agreenment with
the Secretary to extend the 3-year period. See supra at 297.
Here, in pertinent part, the DV-85 |limted partnership agreenent
provi des:

11.1 ‘ Managenent and Control of the Partnership”

11.1.a Subject to the consent of the Limted Partners
where required by this Agreenent, the CGeneral Partners,
with the authority granted under this Agreenent, shal
have the exclusive right to nmanage the busi ness of the
Partnership and are hereby authorized to take any
action of any kind and to do anything and everything

t hey deem necessary in accordance with the provisions
of this Agreenent. In decisions by the General
Partners, vote by a majority of them shall be

determ nati ve.

* * * * * * *

11.2 “Authority of the General Partners”

11.2.a Except to the extent otherw se provided herein,
the General Partners (or their designated agent) for,
and in the nane and on behalf of the Partnership, are
her eby aut hori zed:

* * * * * * *

(11) to engage in any kind of activity and to perform
and carry out contracts of any kind necessary to, or in
connection with, or incidental to the acconplishnment of
t he purposes of the Partnership, as may be [awfully
carried on or performed by a partnership under the | aws
of each state in which the partnership is then fornmed
or qualified.

There are no pertinent restrictions on the authority of the
general partners, and, thus, sections 11.1.a, 11.2.a, and (11) of

the DV-85 agreenent provide a grant of agency at |east as broad
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as the grant nade by the agreenent in Canbridge Research & Dev.

G oup v. Conm ssioner, supra. Section 26.6 of the agreenent (the

sanme as sec. 26.6 of the AVAlimted partnership agreenent; see
supra sec. II1.A 2), providing that the general partners shal
desi gnate one of them TMP, confirns that drafters of the
agreenent contenpl ated that a general partner woul d have the
authority to extend the 3-year period for all of the partners of
the partnership. See sec. 6229(b)(1)(B). The fact that the
general partners were not successful in designating one of

t hensel ves TMP, a position which carries responsibilities in
addition to entering into an agreenent with the Secretary to
extend the 3-year period, does not convince us that the drafters
of the agreenent intended such extension to be acconplished only
by a general partner successfully designated TMP. W believe
that, when read in the light of the California Revised Limted
Partnership Act, the DV-85 limted partnership provided the
authority for a general partner of the partnership to enter into
an agreenent to extend the 3-year period with respect to all the
partners of the partnership, and we so find. The DV-85 Form
872-P for 1985, executed by M. Schrei ber and delivered to
respondent, is evidence that M. Schreiber had authority to
execute that docunment. See section 11.2.b of the DV-85 limted
partnership agreenent, which is identical to the sane section of
the AVA | imted partnership agreenent, set forth supra in section

I11.A 2. The partnership has failed to prove that



- 45 -
M. Schreiber’s signature on the DV-85 Form 872-P for 1985 was
not duly authorized by the general partners of DV-85.
DV-85 al so nmakes the sane argunents that we considered supra

in section Il1.B.2.e., under the heading “AVA's O her Arqunents”.

We reject those argunents with respect to DV-85 for the sane
reasons we rejected themw th respect to AVA

4. Concl usion

The DV-85 Form 872-P for 1985 was effective to extend the
3-year period for all of the partners of the partnership for
1985. The DV-85 FPAA was tinely issued.

VI. HFA-1I

A. FINDI NGS OF FACT

HFA-11 (sonetinmes, the partnership), a cal endar-year
taxpayer, is a Texas limted partnership forned in 1985 pursuant
to the Texas UniformLimted Partnership Act (sonetines, TULPA),
Tex. Rev. Civ. Stat. Ann. art. 6132a (West 1970).°

On May 22, 1985, Janes D. Dannenbaum and M. Wight, as
general partners, and certain others entered into an agreenent of
[imted partnership with respect to the partnership (the HFA-11

limted partnership agreenent or the agreenent). The agreenent

6 There is a conflict between Stipulation of Facts E-1,
which recites that HFA-11 was organi zed under the | aws of
California, and the HFA-11 agreenent of |imted partnership,
which recites that the partnership was forned under the | aws of
Texas. We may disregard a stipulation where it is clearly
contrary to the evidence in the record, and we do so here. See
Jasi onowski v. Conm ssioner, 66 T.C. 312, 318 (1976).
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contains provisions substantially identical to the provisions of
the AVA | imted partnership agreenent set forth supra in section
1. A 2.

For 1985, the partnership prepared a Form 1065 (the HFA-11
1985 Form 1065), which was received by respondent on March 24,
1986. At the signature line on the HFA-I1 1985 Form 1065 is what
appears to be a stanped signature block reading as foll ows:

AMERI CAN AGRI CORP, Managi ng Agent

By

The signature of George Schrei ber, “Sr VP, appears on the |ine
in that block. The HFA-11 1985 Form 1065 shows the date of

M. Schreiber’s signature as February 4, 1986. The HFA-11 1985
Form 1065 does not designate any partner as TMP.

During 1985, AMCOR was not, at any tinme, a partner of
HFA-11. M. Schrei ber was never either a general or limted
partner of HFA-II.

On April 10, 1991, respondent issued an FPAA to the
partnership, addressed to “Tax Matters Partner” (the HFA-II
FPAA), for its 1985 taxabl e year

B. OPIN ON

1. | nt r oducti on

The issue here is simlar to the issue presented with
respect to AVA for 1984, see supra section Il1.B. 1. viz, whether
the HFA-I1 1985 Form 1065 is invalid because not executed in

conformance with the I nternal Revenue Code. If invalid, then
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HFA-11’'s affirmative defense of statute of Iimtations fails
because the 3-year period had not run at the tinme respondent
i ssued the HFA-11 FPAA. See sec. 6229(a), (c)(3).

2. AMCOR WAs Not a Part ner

For the HFA-11 1985 Form 1065 to be a valid return, it nust
be signed by one of the partners of the partnership. See sec.
6063. The parties have sti pul at ed:

If * * * [AMCOR] is determ ned to have been a

general partner for Federal incone tax purposes when

the * * * [HFA-11 1985 Form 1065] was executed then

such return is adequate to commence the running of the

statute of limtations as of the later of the due date

of the return or the date it was actually filed.

HFA-11 has failed to propose a finding of fact that AMCOR
was a partner of HFA-I1 by February 4, 1986, the date of
M. Schreiber’s signature appearing on the HFA-11 1985 Form 1065.
The HFA-85 limted partnership agreenent gives the general
partners the authority to admt a co-general partner. HFA-1l has
failed to produce any evidence that such authority was exercised
on or before February 4, 1986. As with AVA, see supra section
I11.B.1.d, HFA-I1's failure to produce such evidence |eads to the

i nference that either such evidence does not exist or would be

negative to petitioner. See Wchita Termi nal Elevator Co. v.

Comm ssioner, 6 T.C 1158, 1165 (1946), affd. 162 F.2d 513 (10th

Cr. 1947). W find that AMCOR was not admtted as a general

partner of the partnership on or before February 4, 1986.



3. Agency
Al ternatively, HFA-1l argues: “In addition, * * * [ AMCOR]

was managi ng agent of HFA. As managi ng agent, * * * [ AMCOR] was
granted the responsibility for conducting all of HFA s business
and tax affairs, and was authorized to sign the 1985 Form 1065 in
that capacity.” W reject that argument with respect to the HFA-
Il for the sane reasons we reject it with respect to AVA. See
supra sec. II11.B. 1. e.(2).

4. Authority of Limted Partner

As a second alternative, HFA-1l argues: “The 1985 Form 1065
for HFA was executed by Schrei ber, a general partner in AVF,
which was a |limted partner in HFA during 1985.” Respondent
concedes that AVF was a limted partner in HFA-I1 “for the 1985
year”. HFA-1l has failed to prove that M. Schrei ber executed
the HFA-I1 1985 Form 1065 in any capacity other than as a vice-
presi dent of AMCOR. Even if we assune that he executed it as a
[imted partner of AVF, however, the HFA-11 1985 Form 1065 is
still invalid.

Section 6063 provides that a partnership return shall be
signed by any one of the partners. It further provides: *“The
fact that a partner’s nane is signed on the return shall be prinma
faci e evidence that such partner is authorized to sign the return
on behalf of the partnership.” Prima facie evidence suffices to
establish a fact until contradictory evidence is produced. See

Black’s Law Dictionary, 579 (7th ed. 1999). Section 9.4 of the
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HFA-11 limted partnership agreenent is substantially identical
to section 9.4 of the AVA |limted partnership agreenment set out
supra in section Il1.A 2. In pertinent part, it provides that a
[imted partner “shall have no right or authority to act for or
bind the Partnership.” M. Schreiber, acting as a general
partner in AVF, which was only a limted partner in HFA-11, had
no authority to sign partnership returns on behalf of HFA-II.
The HFA-11 1985 Form 1065 was not signed by a partner who had
authority to bind the partnership.”’

5. Concl usi on

W find that the HFA-I1 1985 Form 1065 was not signed by any
partner who had authority to sign it and, consequently, it was
not a valid partnership return. The HFA-11 FPAA was issued
before expiration of the section 6229(a) assessnent period. See
supra sec. II11.B. 1.f.

Vil. TRV
A. FINDI NGS OF FACT

1. Fornati on of TFV

TFV (sonetinmes, the partnership) is a Texas limted
partnership formed in 1984 pursuant to the TULPA.

2. Agreenent of Limted Partnership

On Decenber 14, 1984, Janes D. Dannenbaum and Robert A.

Wight, as general partners, and certain others entered into an

" W need not reach the broader issue anticipated by
HFA-11, whether a partnership return that is signed by alimted
partner can ever be properly executed under sec. 6063, since the
limted partner in this case | acked authority to execute the
HFA-11 1985 Form 1065.
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agreenent of limted partnership with respect to the partnership
(the TRV Iimted partnership agreenent or the agreenent). The
agreenent contains provisions substantially identical to the
provisions of the AVAlimted partnership agreenent set forth
supra in section Il1.A 2.

3. Agreenent To Make AMCOR Co- General Partner

Foll ow ng are the pertinent portions of a docunent (the TFV
purchase docunent) dealing with the purchase of a general
partnership interest in the partnership:

AMERI CAN AGRI - CORP

Decenber 12, 1985

M. Robert A Wight

M. Janes D. Dannenbaum [ si c]
AMVERI CAN AGRI - CORP

5000 Birch Street

East Tower, Suite 610

Newport Beach, CA 92660

SUBJECT: PURCHASES OF A GENERAL PARTNERSHI P
| NTEREST | N TEXAS FARM VENTURERS- 84

Gent | enen:

You are Co-CGeneral Partners of Texas Farm Vent urers- 84,
a Texas limted partnership.

It is understood that the two of you, as individuals,
collectively own a 1 percent interest in this
part nershi p.

American Agri-Corp is desirous of purchasing 50 percent
of the collective position of Robert A Wight’'s
Ceneral Partnership interest in Texas Farm Venturers-
84.

American Agri-Corp agrees to buy, and you agree to
sell, a one-quarter percent interest in the above
general partnership interest for consideration as
agreed upon between the nanme parties. It is understood
that Anerican Agri-Corp assunes all the rights, duties,
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and obligations of a Co-CGeneral Partner in the above
named partnershi ps.

Si ncerely, UNDERSTOOD AND AGREED TO
American Agri-Corp By:

/sl /sl
Fred H. Behrens Robert A. Wi ght
Chai r man

/sl /sl
CGeorge L. Schrei ber Janes D. Dannenbaum

Vi ce Chai r man

/sl
Robert A. Wi ght
Seni or Vice President

4. Part ner shi p Ret urns

For tax purposes, the partnership makes its return on the
basis of a calendar year. For 1984 and 1985, the partnership
prepared Fornms 1065, U.S. Partnership Return of Inconme (the TFV
1984 and 1985 Forns 1065, respectively). Respondent received the
TFV 1984 Form 1065 at his Fresno, California, service center on
March 25, 1985, and the TFV 1985 Form 1065 at his Austin, Texas,
service center on April 11, 1986. Each of such returns shows
TFV' s address as: C/ O AMCOR, “5000 BIRCH ST., STE 610 EAST
TONER, NEWPORT BEACH, CA 92660". The TFV 1984 Form 1065 is
signed “Joseph O Voyer Treasurer”. It shows the date of that
signature as February 5, 1985. It does not state the
organi zation, if any, of which Joseph O Voyer was treasurer.
TFV never had a treasurer; M. Voyer was never a partner of TFV.

M. Voyer was an officer and enpl oyee of AMCOR
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The TFV 1985 Form 1065 does not designate any partner as the
TMP of TFV.

5. Desi gnati on of TMP

Respondent received two letters with respect to the
partnership, dated June 16, and Septenber 29, 1988, respectively
(the June 16 and the Septenber 29 letters, respectively). The
June 16 letter states that, as referenced in the limted
partnership agreenent, the general partners have designated
George L. Schreiber as TMP until the partnership term nation.
The June 16 letter is signed by Messrs. Behrens, Wight, and
Schreiber, in various capacities wth respect to AMCOR, in
M. Wiite' s case, or as a general partner of TFV. The
Septenber 29 letter is simlar, except that it designates
Robert A. Wight as TMP for 1985 and until the partnership
termnation, and it is signed only by Robert A Wight, “GCeneral

Part ner”.

6. Consents
On June 17, 1988, M. Schreiber executed a Form 872-P with
respect to TFV (the June 17 TFV Form 872-P for 1985) that, except
for the identification thereon of TFV, is identical to the AVA
Form 872-P for 1985. The June 17, 1988, Form 872-P for 1985 was
executed by a representative of respondent’s on June 23, 1988.
On Septenber 29, 1988, M. Wight executed a second Form 872-P

with respect to TFV (the Septenber 29 TFV Form 872-P for 1985)
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that, except for the identification thereon of TFV, is identical
to the AVA Form 872-P for 1985. The Septenber 29, 1988,
Form 872-P for 1985 was executed by a representative of
respondent’s on Cctober 5, 1988.
7. TRV FPAA

On April 10, 1991, respondent issued an FPAA to TFV,
addressed to “Tax Matters Partner” (the TFV FPAA), for its 1984
and 1985 taxabl e years.

B. OPIN ON

1. 1984 Taxabl e Year

The issue here is the sane as it is with respect to AVA for
1984. See supra sec. Il1l1.B.1.a. The parties have stipul at ed:
On February 5, 1985, when M. Voyer signed the 1984 TFV Form
1065, he was an officer and enployee of AMCOR, if AMCOR is
determ ned to have been a general partner of TFV for Federal
i nconme tax purposes when the TFV 1984 Form 1065 was signed by
M. Voyer, then such return is valid. W nust, thus, determ ne
whet her AMCOR was a partner of TFV on February 5, 1985.

TFV makes essentially the same argunents nade by AVA. It
does not, however, argue that, by way of stipulation, respondent
has admtted that AMCOR was a general partner in TFV throughout
1985. The relevant statutory provision is TULPA section 10(5),
which, in pertinent part, provides: “[Without the witten
consent or ratification of the specific act by all the limted
partners, a general partner or all the general partners have no

authority to: * * * Admt a person as a general partner.”
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Tex. Rev. Civ. Stat. Ann. art. 6132a (West 1970). TFV has failed
to prove that AMCOR was adnmitted as a co-general partner of the
partnership in accordance with TULPA section 10(5) on or before
February 5, 1985. W reject TFV s other argunents for the
reasons set forth supra in section Ill.B. 1.e.(1) and (2).8

W find that the TFV 1984 Form 1065 was not signed by any
partner who had authority to sign it, and, consequently, it was
not a valid partnership return. The TFV FPAA was issued before
expiration of the section 6229(a) assessnent period and was
effective to suspend the running of that period. See supra

sec. IIl.B.1.f.

2. 1985 Taxabl e Year

The issue here is the sanme as it is with respect to DV-85
for 1985. See supra sec. V.B. The partnership tinely filed the
TFV 1985 Form 1065, and, unless the 3-year period was extended,
the TFV FPAA, issued on April 10, 1991, was issued after the
expiration of the 3-year period. Respondent relies on the
Septenber 29 TFV Form 872-P for 1985 to show such extension.
There are technical defects in the June 16 and Septenber 29
| etters, and respondent concedes that neither of them conplies
with the requirenments of section 301.6231(a)(7)-1T(e), Tenporary
Proced. & Admn. Regs., 42 Fed. Reg. 6791 (Mar. 5, 1987), for

designating a TMP. Al so, respondent concedes that M. Schrei ber,

8 TFV has not produced any agreenent by whi ch AMCOR was
engaged as managi ng partner of the partnership.
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who signed the June 17 TFV Form 872-P for 1985 was never a
partner of TFV. Neverthel ess, respondent argues that the
Septenber 29 TFV Form 872-P for 1985 was effective to extend the
3-year period for all of the partners of the partnership since
M. Wight was authorized by the partnership in witing to enter
into an agreenment with respondent to so extend the 3-year period.
See sec. 6229(b)(1)(B)

For the sanme reasons set forth supra in section V.B. 3., we
find that the Septenber 29 TFV Form 872-P for 1985 was effective
to extend the 3-year period for 1985. The TFV FPAA was tinely

i ssued.

VI11. Conclusion

None of the partnerships has sustained the affirmative
defense of statute of limtations; the FPAA's issued to AVA and
TFV for the 1984 and 1985 taxable years are valid. The FPAA s
issued to AVF, DV-85, and HFA-11 for the 1985 taxable year are
val i d.

In the partnerships’ reply brief, they state that
respondent’s opening brief identifies WIlliamK. Shipley as
Acting Regional Counsel and M. Shipley was a witness in this
case. The partnerships claim *“Any direct involvenent by

M. Shipley in a case in which he testified would be
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i nappropriate and unethical.” M. Shipley is not anong the

counsel of record for respondent, nor have the partnershi ps shown
his direct involvenent in this case. The partnerships have nade

no claimthat requires any action of us. See Rule 24(g).

An appropriate order

will be issued.




