PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opinion 2001-116

UNI TED STATES TAX COURT

JOANN S. ALLEN, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 3196- 00S. Filed July 31, 2001.

Joann S. Allen, pro se.

Ross M Greenberg, for respondent.

PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed. The
decision to be entered is not reviewable by any other court, and
this opinion should not be cited as authority. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the year in issue, and all Rule

references are to the Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioner’s Federal
income tax of $2,929 for tax year 1996. The issues for decision
are: (1) Whether petitioner qualifies for head-of-household
filing status; and (2) whether petitioner is entitled to the
earned incone credit under section 32.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tinme of filing her
petition, petitioner resided in Odessa, Florida.

Petitioner’s first husband, Terry Sherouse, died in a

boati ng accident in Septenber 1991. In Novenber 1991, petitioner
began dating a neighbor, Kevin Allen (M. Allen). M. Allen’s
house was forecl osed upon and he noved in with petitioner.
During the 1996 tax year, petitioner and M. Allen resided
together at petitioner’s hone for the entire year.! Petitioner
and M. Allen were married in Septenber 1997.

Petitioner has three children: Janes Dewey, born in 1984,

Joseph Sherouse, born in 1989; and Jonat han Sherouse, born in

! The parties entered into a stipulation pursuant to Rule
91, in which petitioner stipulated that she resided with M.
Al en during 1996 for the entire year. At trial, M. Alen
testified that he noved in with petitioner at sone tinme in 1996.
There is other evidence including cancel ed checks froma joint
checki ng account of petitioner and M. Allen that denonstrates
that they lived together for the entire year. Based on the
record, there is no basis to find facts different fromthose
stipulated by the parties.
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1991. M. Allen has two children. The older child graduated
coll ege in 1996, and the younger child was in high school in
1996. After M. Allen noved in wwth petitioner in 1996, M.
Al l en’ s daughter, son-in-law, and grandson noved into the
househol d.

Petitioner reported wages of $14,412 and taxabl e pensions
and annuities of $1,180 for 1996. Petitioner also received
Soci al Security benefits of $2,177. Petitioner’s three children
each received Social Security benefits of $4,246.30 in 1996.

Petitioner owned the residence where the famly resided.

M. Allen did not contribute to the expenses of the household or
support of petitioner’s children, with the exception of paying
for groceries. M. Allen did not care for petitioner’s children
as his own.

M. Allen earned wages of $48,897.12 in 1996. M. Allen
paid child support to his former wife for his son. M. Allen
al so supported his daughter, son-in-law, and grandson.

On her 1996 Federal inconme tax return, petitioner clainmed
the earned inconme credit under section 32.2 She also filed her
return claimng head-of-household filing status.

On Decenber 14, 1999, respondent mailed a notice of

deficiency to petitioner for tax year 1996. Respondent

2 The record does not reflect which of her children were
claimed by petitioner as qualifying children.
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determ ned that petitioner’s filing status should be single,
asserting that petitioner did not furnish nore than one-half of
the cost of maintaining the household. Further, respondent
di sal | oned the earned i nconme credit, determ ning that
petitioner’s sons were qualifying children for M. Allen, and,
since M. Allen had a higher adjusted gross inconme, petitioner is
not entitled to the credit.
Di scussi on

1. Filing Status

In order to qualify for head-of-household filing status, a
t axpayer nust satisfy the requirenents of section 2(b). Pursuant
to that section, and as relevant herein, an individual qualifies
as a head of household if the individual is not married at the
cl ose of the taxable year and mai ntains as her hone a househol d
that constitutes for nore than one-half of the taxable year the
princi pal place of abode of a son or daughter of the taxpayer.
Sec. 2(b)(1)(A(i). A taxpayer is considered as nmaintaining a
househol d only if over half of the cost of maintaining the
househol d during the taxable year is furnished by the taxpayer.
Sec. 2(b)(1) (flush language). The cost of maintaining a
househol d i ncl udes property taxes, nortgage interest, rent,
utility charges, upkeep and repairs, property insurance, and food
consuned on the premses. Sec. 1.2-2(d), Inconme Tax Regs. The

cost of maintaining a household does not include the cost of
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cl ot hing, education, nedical treatnent, vacations, life
i nsurance, and transportation. [|d.

Petitioner’s children each received funds from Soci al
Security, and M. Allen purchased food for the househol d.
Consi dering these funds were avail able for support of the
househol d, we conclude that petitioner did not furnish over half
the cost of maintaining the household. Therefore, we sustain
respondent’ s determ nation.

2. Earned I ncone Credit

On her 1996 incone tax return, petitioner clainmed an earned
incone credit. In the case of an eligible individual, section
32(a) allows an earned incone credit against the individual’s
income tax liability. As relevant herein, an “eligible
individual” is defined as an individual who has a “qualifying
child” for the taxable year. Sec. 32(c)(1)(A).

The record reflects that each of petitioner’s sons qualifies
as a “qualifying child” pursuant to the requirenents set forth in
section 32(c)(3)(A (i through iv). 1In this regard, each of the
three sons satisfies the relationship test, see sec.
32(c)(3)(A) (i) and (B)(i)(l), the residency test, see sec.
32(c)(3)(A)(ii), and the age test, see sec. 32(¢c)(3)(A(iii) and
(O(i). Finally, petitioner satisfied the identification
requi renment under section 32(c)(3)(CO (A (iv) and (D)(i) for each

of the three children.
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Respondent contends that petitioner’s children also qualify
as M. Allen's foster children, and, therefore, petitioner does
not qualify for the earned incone credit, as her nodified
adj usted gross incone for 1996 was |ower than M. Allen’s. See
sec. 32(c)(1)(©. However, M. Allen fails the relationship test
Wi th respect to petitioner’s children. An eligible foster child
is defined as an individual who the taxpayer cares for as the
taxpayer’s own child, and has the sanme principal place of abode
as the taxpayer for the taxpayer’s entire taxable year. Sec.
32(c)(3)(B)(iii).® The record reflects that M. Allen did not
care for petitioner’s children as his owmm. M. Allen's
i nvol venent with petitioner’s children was limted to the
purchase of groceries. Petitioner’s children do not qualify as
M. Allen s foster children. As such, petitioner is not
disqualified as an “eligible individual”

We hold that petitioner is entitled to the earned incone
credit for 1996.
Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

3 Al t hough Congress recently anended the definition of an
eligible foster child, see Ticket to Work and Work | ncentives
| nprovenent Act of 1999, Pub. L. 106-170, sec. 412, 113 Stat.
1917, the anmended definition does not apply herein because it is
effective for tax years beginning after Dec. 31, 1999.



To reflect the foregoing,

Deci sion will be

entered under Rul e 155.




