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PONELL, Special Trial Judge: This case was heard pursuant
to the provisions of section 7463' of the Internal Revenue Code
in effect at the tinme the petition was filed. The decision to be
entered i s not reviewable by any other court, and this opinion

shoul d not be cited as authority.

1 Unl ess otherw se indicated, subsequent section references are
to the Internal Revenue Code in effect for the year in issue, and
Rul e references are to the Tax Court Rules of Practice and
Procedure.
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Respondent determ ned a deficiency of $1,432 in petitioner’s
1996 Federal incone tax. After a concession by petitioner,? the
i ssue is whether section 213(d)(9) (relating to the disall owance
of certain surgical expenses) precludes a deduction for nedical
expenses paid by petitioner. Petitioner resided in Roanoke,
Virginia, at the tine the petition was fil ed.

Backgr ound

The applicable facts may be summari zed as fol |l ows.
Petitioner suffered fromsevere obesity for a period of years
prior to 1996. Wthout the aid of surgical intervention,
petitioner |ost over 100 pounds. As a result of the weight |oss,
petitioner devel oped a mass of | oose-hangi ng skin which spanned
the width of her abdonen and spilled over onto her upper thighs.

Petitioner was enpl oyed as a registered nurse at the
Carilion Roanoke Community Hospital where she worked in the
enmergency room Her duties called for frequent bending, running,
and ot her physical activities. The skin mass prevented
petitioner fromconfortably perform ng her enmergency room duties.
Additionally, the mass was prone to skin breakdowns, sores,
infections, pain, and irritation.

After the weight |oss, petitioner underwent three surgeries

to renmove this skin mass. The first procedure utilized

2 Petitioner concedes that $787 of the anpunt clai ned as nedi cal
expenses represents pretax paynents for nmedical insurance and is
t herefore not deducti bl e.
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| i posuction to renove 12 pounds of fat fromthe mass. The second
procedure renoved the excess skin of the mass. The final
procedure was conducted to renove excess fluid which had
col |l ected between the skin and the abdom nal nuscl es.

The statenments submtted by the plastic surgeon who
performed the surgery described the procedures as “cosnetic” in
nature. The procedures were not covered by petitioner’s health
i nsurance. Petitioner paid for the surgeries and deducted the
costs as nedi cal expenses on her 1996 Federal incone tax return.

Respondent determ ned that the expenses related to these
surgi cal procedures were for “cosnetic surgery” of a type not
consi dered “nedical care” and therefore were not deducti bl e under
section 213. The nmedi cal deductions as clainmed and as al | owed

are as foll ows:

Expense Anmount cl ai ned Anmount al | owed
Medi ci ne & drugs $75 $75
Opti cal expenses 240 240
Dent al expenses 150 150
Pre-tax insurance 787 -0-
Doct ors/ hospitals 2,617 - 0-
Sur gi cal expenses 7,691 - 0-

The “Doctors/Hospitals” and “Surgi cal expenses” disall owed
by respondent both relate to the procedures di scussed above.
Al t hough these clai ned expenses total $10,308, petitioner only
substanti ated that she paid $7,631.28 for the disputed

procedures. At trial petitioner introduced no evidence from
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which it could be determ ned that she incurred greater expenses
t han those substanti at ed.

Di scussi on

In general, section 213(a) allows as an item zed deduction
t he expenses paid during the taxable year, not
conpensated for by insurance or otherw se, for nedical
care of the taxpayer * * * to the extent that such
expenses exceed 7.5 percent of adjusted gross incone.
Prior to 1990, it would appear that the expenses of the surgeries
petitioner had woul d have been all owed under section 213(a). See

Mattes v. Conmi ssioner, 77 T.C. 650 (1981); see also Rev. Rul.

82-111, 1982-1 C.B. 48. In 1990, however, Congress enacted
section 11342(a) of the Owmi bus Budget Reconciliation Act of
1990, Pub. L. 101-508, 104 Stat. 1388-471, that added paragraph
(9) to section 213(d). Section 213(d)(9) provides:

(A) In general.--The term “medi cal care” does not
i nclude cosnetic surgery or other simlar procedures, unless
the surgery or procedure is necessary to aneliorate a
deformty arising from or directly related to, a congenital
abnormality, a personal injury resulting froman accident or
trauma, or disfiguring disease.

(B) Cosnetic surgery defined.--For purposes of this
paragraph, the term “cosnetic surgery” nmeans any procedure
which is directed at inproving the patient’s appearance and
does not neaningfully pronote the proper function of the
body or prevent or treat illness or disease.

The Senate Finance Conmittee report® provides, inter alia:

3 There was no formal report printed separately. Rather the
report of the Senate Finance Conmttee was printed directly in
t he Congressional Record. See 136 Cong. Rec. S15629 (1990).
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The bill provides that expenses paid for cosnetic surgery or
other sim/lar procedures are not deducti bl e nedical
expenses, unless the surgery or procedure is necessary to
aneliorate a deformty arising from or directly related to
a* * * disfiguring disease. * * * cosnetic surgery is
defined as any procedure which is directed at inproving the
patient’s appearance and does not neaningfully pronote the
proper function of the body or prevent or treat illness or
di sease.

Thus, under the provision, procedures such as hair renoval
el ectrolysis, hair transplants, |yposuction, and face lift
operations generally are not deductible. 1In contrast,
expenses for procedures that are nedically necessary to
pronote the proper function of the body and only
incidentally affect the patient’s appearance or expenses for
treatment of a disfiguring condition arising froma * * *

di sease (such as reconstructive surgery follow ng renoval of

a mal i gnancy) continue to be deductible * * *. [136 Cong.

Rec. S15629, S15711 (1990).]

It is clear fromthe Senate Finance Commttee report that
Congress did not intend that the expenses of all so-called
cosnetic surgeries would be nondeducti bl e.

Respondent contends that, since the procedures were
classified as cosnmetic by petitioner’s surgeon,* they were
cosnetic for purposes of applying section 213(d)(9). Respondent
argues that petitioner’s skin mass is not “a deformty arising
from or directly related to, a congenital abnormality, a
personal injury resulting froman accident or trauma, or

di sfiguring disease”, and therefore, treatnment for her condition

4 Respondent al so notes that petitioner’s health insurance did
not cover the surgical procedures. There may be many reasons for
this, such as the policy exenpted treatnent for obesity. Thus,
we do not find the lack of insurance coverage to be el ucidating.
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does not fall within the exception for deductible cosnetic
procedures. See sec. 213(d)(9)(A).

We disagree. Petitioner was 100 pounds overwei ght and
suffered fromnorbid obesity. oesity is well recognized in the
medi cal comunity as a serious disease. See National Heart,

Lung, and Blood Inst., Natl. Inst. of Health, “dinical
Quidelines on the Identification, Evaluation, and Treatnent of
Overwei ght and Cbesity in Adults”, N H Pub. No. 98-4083 (1998).
Furthernore, petitioner continued to suffer fromthe effects of
this disease in the formof the above-described skin mass that
was a deformty. This mass was not nerely unsightly, it was
prone to infection and disease and interfered with petitioner’s
daily life.

The procedures that petitioner underwent neaningfully
pronoted the proper function of her body and treated her disease.
Despite the classification given to the procedures by the
surgeon, we find that these procedures are not “cosnetic surgery”
for purposes of section 213. Sec. 213(d)(9)(B). Petitioner’s
deduction, however, is |limted to the anmbunt of expenses that she
subst anti at ed.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

under Rul e 155.




