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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

PARR, Judge: Respondent determ ned deficiencies in
petitioner's Federal estate tax in the anount of $33, 750 and
gener ati on-ski pping transfer tax in the anpbunt of $12, 320.

Al'l section references are to the Internal Revenue Code in

effect as of the date of decedent's death, and all Rule



references are to the Tax Court Rules of Practice and Procedure,
unl ess ot herw se indicat ed.

After a concession,! the sole issue for decision is whether
petitioner may deduct for estate tax purposes a bequest of
$50, 000 nade in decedent's will to the Enerson Cenetery (the
cenetery) located in Enerson, Mssouri. W hold it nmay not.

Sone of the facts have been stipulated and are so found.
The stipulated facts and the acconpanyi ng exhibits are
i ncorporated herein by this reference.?

FI NDI NGS OF FACT

Petitioner is the Estate of Vesta K. Alward. Decedent died
a resident of Fresno County, California, on April 6, 1994.
Wlliam R MPi ke (McPi ke or the executor) is the executor of
decedent's estate. On the date the petition in this case was
filed, McPike was a resident of Auberry, California.

On August 9, 1990, decedent executed her last will and
testanent (the will) at Bakersfield, California. The will was
nmodified twice by codicils executed on May 1 and July 3, 1992.

The will originally provided:

'Petitioner conceded that a $25,000 bequest made to the
Benevol ent and Protective Order of Elks No. 266 (the Elks) in
Bakersfield, California, was not deductible for estate tax
pur poses.

2\ have consi dered each of the parties' argunents and, to
the extent that they are not discussed herein, find themto be
unconvi nci ng.



FOURTH: RESI DUE

A | make the follow ng charitable gifts from
the residue of ny estate after paynent of taxes, costs,
and expenses of adm nistration:

1. To EMERSON BAPTI ST CHURCH | ocated in
Enerson, M ssouri, to be used for historica
preservation and mai ntenance, | give a sumequal to
twenty percent (20% of the residue of ny estate but
not to exceed Two Hundred Thousand Dol |l ars
(%200, 000.00); and

2. To the BAKERSFI ELD SOCI ETY FOR
PREVENTI ON OF CRUELTY TO ANI MALS (SPCA) located in
Bakersfield, California, to be used for its general
charitabl e purposes, | give a sumequal to ten percent
(10% of the residue of my estate but not to exceed One
Hundred Thousand Dol |l ars ($100, 000. 00) .

B. | make the followng gifts to individuals
fromthe residue of ny estate after paynent of taxes,
costs, and expenses of adm nistration:

1. To the EMERSON CEMETARY [sic] located in
Enmerson, M ssouri, to be used for historica
preservation and mai ntenance, | give a sumequal to two
and one-half percent (2.5% of the residue of ny estate
but not to exceed Twenty-five Thousand Dol | ars
($25, 000. 00);

* * * * * * *

16. To THE BENEVOLENT AND PROTECTI VE ORDER
OF ELKS NUMBER 266 (B.P.O E. No. 266) in Bakersfield
California, | give a sumequal to two and one-half
percent (2.5% of the residue of nmy estate but not to
exceed Twenty-five Thousand Dol |l ars ($25, 000. 00);

The first codicil to decedent's will revoked the above
referenced fourth paragraph of the will inits entirety and

replaced it with the foll ow ng:



FOURTH: RESI DUE

A | make the follow ng charitable gifts from
the residue of ny estate after paynent of taxes, costs,
and expenses of adm nistration:

1. To EMERSON BAPTI ST CHURCH | ocated in
Enmerson, M ssouri, to be used for historica
preservation and mai ntenance, | give a sumequal to
twenty percent (20% of the residue of ny estate, but
not to exceed Two Hundred Thousand Dol | ars ($200, 000);

2. To the BAKERSFI ELD SOCI ETY FOR
PREVENTI ON OF CRUELTY TO ANI MALS (SPCA) |l ocated in
Bakersfield, California, to be used for its general
charitabl e purposes, | give a sumequal to two and one-
hal f percent (2.5% of the residue of ny estate, but
not to exceed Twenty-five Thousand Dol lars ($25, 000).

3. To the EMERSON CEMETARY [sic] located in

Emerson, M ssouri, to be used for historica

preservation and mai ntenance, | give a sumequal to

five percent (5% of the residue of ny estate, but not

to exceed Fifty Thousand Dol |l ars ($50, 000);

4. To THE BENEVOLENT AND PROTECTI VE ORDER

OF ELKS NUMBER 266 (B.P.O E. No. 266) in Bakersfield

California, | give a sumequal to two and one-hal f

percent (2.5% of the residue of nmy estate, but not to

exceed Twenty-five Thousand Dol |l ars ($25, 000).

On Schedul e O of Form 706, United States Estate (and
Ceneration- Ski ppi ng Transfer) Tax Return, MPi ke deducted the
gifts to the cenetery and the El ks fromthe gross estate as
charitabl e bequests.

The Emerson Baptist Church was established on July 18, 1846.
It has a long history in the community, and several generations

have worshi ped there.



On February 12, 1961, a group of interested persons net at
t he Emerson Baptist Church for the purpose of formng a
corporation in order to inprove the community cenetery. On March
2, 1961, a certificate of incorporation was issued to the Enerson
Cenmetery Associ ation (the association) pursuant to The General
Not For Profit Corporation Act of Mssouri, ch. 355 (1991). The
articles of incorporation, also filed March 2, 1961, state that
t he purpose for which the association is organized is:

To mai ntain and beautify a public burying ground;

to buy, |ease, hold and sell real or personal property

as may be necessary and convenient for the conduct of

t he association; to accept and hold, from any source,

as trustees, any funds, noneys, personal or real

property which may be put in trust for any purpose

consistent wwth the activities of the association and

to fully adm nister such trusts; to do each and every

t hi ng necessary, suitable, and proper for the purpose

of this organization.

The association priced graves and grave openi ngs, decided the
types of stones, erected and painted a caretaker's building, and
hired | abor for the general maintenance of the cenetery, such as
nmow ng.

The original bylaws of the association stated that any
person interested in its objectives and ains could becone a
menber by declaring his or her interest and signing the
menbership roll. After the enrollnent of the original nenbers,

new nmenbers had to be approved at the regul ar annual nenbers’

nmeeting. The original bylaws al so stated that of the six



- 6 -

directors of the association, two would be nenbers of the Enerson
Bapti st Church and two woul d be nenbers of the Enerson Christian
Chur ch

The Enerson Baptist Church is located on | and that has the
foll ow ng | egal description:

Al of Lots Five (5), Six (6), Seven (7) and Eight (8),
Bl ock Nineteen (19), Enerson, Marion County, M ssouri.

The association | and has the follow ng | egal description:

Al of Block Seven (7) and the West Half of Jefferson
Street East of said Block Seven (7), and Al of Lots
One (1), T™wo (2), Three (3), Four (4), Five (5) and Six
(6), Block Ten (10), all in Enerson, Marion County,

M ssouri .

The parcels of real property owned by the Emerson Bapti st
Church are separate and distinct fromthe parcels of rea
property owned by the association. There is no commobn ownership.
OPI NI ON
The Conmm ssioner's determ nations are presunptively correct,
and the taxpayer bears the burden of proving otherwi se. See Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933).

Section 2055 provides in relevant part:

(a) In General.--For purposes of the tax inposed
by section 2001, the value of the taxable estate shal
be determ ned by deducting fromthe value of the gross
estate the anount of all bequests, |egacies, devises,
or transfers--



(1) to or for the use of the United
States, any State, any political subdivision
thereof, or the District of Colunbia, for
excl usi vely public purposes;

(2) to or for the use of any corporation
organi zed and operated exclusively for
religious, charitable, scientific, literary,
or educational purposes * * *
The fact that a corporation is organized under a nonprofit
corporation statute is not sufficient for it to qualify as a

reci pient pursuant to section 2055(a)(2). See Estate of Smth v.

Comm ssioner, T.C Meno. 1961-242. It nust al so be organized and

operated exclusively for religious, charitable, scientific,
literary, or educational purposes. See sec. 2055(a)(2); sec.

20. 2055-1(a)(2), Estate Tax Regs.; see also Estate of Smth v.

Conmi Ssi oner, supra.

It is well established that an estate is not entitled to a
deduction for a bequest nmade to a nonprofit cenmetery unless the
cenetery is devoted to an exclusively charitable purpose. See

Mellon Bank, N.A v. United States, 762 F.2d 283 (3d G r. 1985);

First Natl. Bank v. United States, 681 F.2d 534 (8th G r. 1982);

Child v. United States, 540 F.2d 579 (2d Gr. 1976); Qund's

Estate v. Conm ssioner, 113 F.2d 61 (6th Cr. 1940); Estate of

Am ck v. Conm ssioner, 67 T.C. 924 (1977); see also Lihwood

Cenetery Association v. Conm ssioner, 87 T.C. 1314 (1986).

Where a cenetery is owned, operated, and adjoined by a

church as the church burial ground, and the church is operated
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exclusively for religious purposes, a bequest for the maintenance
of the cenetery qualifies for a deduction. See Estate of

Audenried v. Conm ssioner, 26 T.C. 120 (1956); Rev. Rul. 67-170,

1967-1 C.B. 272. In addition, a bequest to a cenetery owned and
operated by a city or nmunicipality may qualify for the estate tax
charitabl e deduction pursuant to section 2055(a)(1). See Rev.
Rul . 79-159, 1979-1 C.B. 308, 309.

Petitioner argues that the cenetery is owned by the Enerson
Bapti st Church. Therefore, petitioner argues, the cenetery is a
qualified recipient under section 2055 and the estate is entitled
to a deduction.® To establish that the cenetery is owned by the
Emerson Bapti st Church, petitioner introduced a docunent fromthe
Well's Abstract Co. in Hannibal, Mssouri. The docunent provided:

1. The Enerson Baptist Church has the foll ow ng | egal
descri ption:

Al of Lots Five (5), Six (6),
Seven (7) and Eight (8), Block
Ni neteen (19), Enmerson, Marion
County, M ssouri.

a) Lots Five (5) and Six (6), Block

Ni neteen (19) are shown to be vested as
follows: Elijah DO Gullion, WIlliamF.

McPi ke and Edward McPi ke, Trustees of Bapti st
Church of Enmerson, and their successors, per
Warranty Deed dated February 4, 1879 and
filed of record February 7, 1879 in Book 82,
Page 16, Marion County Records.

3To elim nate any confusion, petitioner acknow edged at
trial and on brief that the $50, 000 bequest to the cenetery was
paid to the associ ation.



b) Lots Seven (7) and Eight (8), Block

Ni neteen (19) are shown to be vested as
follows: Trustees of the Emerson Bapti st
Church, per Quit C aimDeed dated August 1,
1889 and filed of record January 22, 1903 in
Book 159, Page 397, Marion County Records.

2. The Emerson Cenetery Association |and has the
foll ow ng | egal description, per the Marion County

Assessor's Ofice:

Al of Block Seven (7) and the West
Hal f of Jefferson Street East of

said Bl ock Seven (7),
Lots One (1), Two (2),

and Al of
Three (3),

Four (4), Five (5) and Six (6),
Bl ock Ten (10), all in Emerson,
Marion County, M ssouri.

a) After exam ning the records of the
Recorder of Deeds office, we find no
conveyance deed filed of record transferring

the property known as al

of Bl ock Seven (7)

to the cenetery or the Cenetery Association
yet the Assessor's Ofice records and maps
show this property to be part of the Enmerson

Cenetery Associ ation | ands.

b) The lots in Block Ten (10) are shown to
be vested as follows: Emerson Cenetery

Associ ation, a Corporation,

per General

Warranty Deed dated March 2, 1961 and filed
of record Decenber 18, 1961 in Book 497, Page

401, Marion County Records.

The abstract establishes that the parcels of real property

owned by the Enerson Baptist Church are separate and di stinct

fromthe parcels of real property owned by the association.

There is no common ownership of rea

Bapti st Church and the associ ati on.

property between the Enmerson

O her objective facts inply an inclusive community cenetery,

rat her than one owned and operated exclusively by or on behal f of

t he Emerson Baptist Church. The association held its annual
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neetings in July.* From 1961 through 1965, the neetings were
held in alternate years at the Enmerson Baptist Church and the
Emerson Christian Church. The neetings between 1961 and 1965
featured guest speakers from various other churches and nenbers
fromthe comunity at large, including a fornmer teacher. From
1966 through 1976, the annual neetings were held at the community
center. In addition, the mnutes fromthe 1972 annual neeting
stated that "It was reported there had been over 100 letters sent
to people interested in the cenetery.” The mnutes fromthe 1974
annual neeting also state that the county was asked to gravel the
road on the east side of the cenetery.® These facts inply that
al t hough the cenetery may be religiously influenced, it is not
solely a church burial ground for the Emerson Baptist Church

We have concl uded that the Enmerson Baptist Church does not
own the cenetery. W now consider whether the association is
devoted to an exclusively charitable purpose. Petitioner has
failed to neet its burden of proving that the association is
devoted to an exclusively charitable purpose. See Rule 142(a);

Welch v. Helvering, supra at 115. Accordingly, the bequest to

t he association does not qualify for the estate tax charitable

deducti on under section 2055. See Ml lon Bank, N.A v. United

“The date for the 1975 annual neeting was changed to Aug. 2.

SPetitioner does not argue, and the record does not
indicate, that the cenetery is owned by the county.
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States, supra; First Natl. Bank v. United States, supra; Child v.

United States, supra; @Qnd's Estate v. Comm Ssioner, supra;

Estate of Anmick v. Comm ssioner, supra.

For the foregoing reasons,

Deci sion will be entered

for respondent.




