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Ps filed a docunent purporting to be their 1995 Feder al
income tax return; Ps' so-called return was filed on plain
sheets of paper. The IRS did not process the docunent as a
return because it did not include sufficient information. R
determ ned an inconme tax deficiency, an addition to tax
under sec. 6651(a)(1), I.R C, and an accuracy-rel ated
penal ty under sec. 6662(a), |.R C., for the 1995 taxable
year. Ps have conceded the deficiency and addition to tax
under sec. 6651(a)(l1), I.R C, as determned by R Held:
Ps' putative return of tax not filed on the proper form
prescribed by the Secretary, and carrying a disclainer that
it is not intended in any way as a self-assessnent of tax,
is not a Federal inconme tax return. See Conm Ssioner V.
Lane-Wells Co., 321 U. S. 219, 223 (1944).

Hel d, further, Ps are not liable for the accuracy-
rel ated penalty under sec. 6662(a), |I.R C, for their 1995
t axabl e year because they did not file a Federal incone tax
return for that year. See sec. 6664(b), I.R C




Ri chard Andrews and L. Scott-Andrews, pro se.

Jordan S. Musen, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
NI M5, Judge: Respondent determ ned a deficiency, an addition
to tax, and a penalty for 1995 with respect to petitioners

Federal incone taxes as foll ows:

Addition to tax Penal ty
Year Defi ci ency Sec. 6651(a) (1) Sec. 6662(a)
1995 $14, 075 $2, 781 $2, 225

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue. Al
Rul e references are to the Tax Court Rules of Practice and
Procedure. All dollar ambunts are rounded to the nearest dollar.

Petitioners have conceded liability for the deficiency and
addition to tax under section 6651(a)(1l) as determ ned by
respondent. Moreover, respondent has conceded that petitioners
are entitled to deductions for interest and State inconme taxes
pai d. After these concessions, the sole issue for decision is
whet her petitioners are liable for the accuracy-related penalty

under section 6662(a).
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FI NDI NGS OF FACT

At the tinme the petition was filed, petitioners resided in
Carson, California

Petitioners filed a docunent (Docunent) with the Internal
Revenue Service (I RS) which purported to be their 1995 Federal
income tax return on six sheets of plain paper. The first page
of the Docunent bears a date stanp fromthe Fresno Service Center
showi ng that it was received on February 23, 1997. The Docunent
states on the first page in pertinent part:

Note: This statement is prepared pursuant to the provisions
of 26 USC § 6011(A) with full reservation of all of the
right's of declarant in law, equity and all other natures of
law. A declaration of exenption acconpanies this statenent.
Decl arant submits the information hereinafter set forth only
to avoi d sanction which mght arise as a consequence of any
determ nation or claimto the effect that declarants is
[sic] required by law to make a return or statenment. It is
not a concession or adm ssion of any tax paynment obligation.
* * * |t is submtted in a good faith effort to supply al

i nformati on which may be deened rel evant to the procurenent
of full restitution of noney's had and received by the
United States from decl arant after deduction of nonies
lawfully owed, if any, by declarant. It is not intended in
any way, and should not be construed, as a self-assessnent.
Since declarant is unaware of any official formwhich is
properly addressed to the foregoing purposes, this
unofficial formis submtted in accordance with the

provi sions of 26 CFR § 1:6011-1(b) [sic], and is nade
pursuant to the ruling of court in Zellerbach Paper Co. vs.
Hel verius [sic] 293 US 172, and Denman V. Mtter 44 f2d 648.

The Docunent contains the nanes, address, Social Security
nunbers, and dependents of petitioners. The Docunent further
indicates that petitioners were filing jointly. Petitioners

si gned the Docunent under penalty of perjury. Schedule A of the



Docunment, titled "Gross Receipts”, lists conpensation inconme of
$79,914. Schedul e B of the Docunent, titled "Expenditures",
lists Federal and State w thhol ding taxes in the respective
anounts of $4,844 and $1, 078, Social Security taxes paid in the
anount of $3,856, and child care expenses of $4,800. On the
final page, petitioners make a demand for restitution fromthe
United States for all taxes paid |less all suns owed. Petitioners
submtted Forns W2 with the Docunent. Petitioners never filed a
return for their 1995 taxabl e year on Form 1040.

The I RS did not process the Docunent as a return because it
did not include sufficient information.

Respondent mailed the notice of deficiency on April 16,
1998.

OPI NI ON

Respondent determ ned that petitioners were |liable for the
accuracy-rel ated penalty under section 6662(a) in the anount of
$2,225. Section 6662(a) inposes an accuracy-related penalty of
20 percent on any portion of an underpaynent of tax that is
attributable to itens set forth in section 6662(b). Section
6662(b) (1) applies section 6662(a) to any portion of an
under paynent attri butable to negligence or disregard of rules or
regul ati ons.

However, the accuracy-rel ated penalty under section 6662(a)

may only be inposed "in cases where a return of tax is filed



(other than a return prepared by the Secretary under the
authority of section 6020(b))." Sec. 6664(b). Respondent took
the position in his trial nmenorandumthat the section 6662(a)
accuracy-rel ated penalty applies in this case notw thstandi ng
that petitioners have failed to file a return for their 1995
taxable year. In addition, respondent elicited testinony from
Lisa Zannitto, the IRS s Chief of Case Processing, Southern
California Appeals, that the Docunent submtted by petitioners
was not processed as a return because it did not contain
sufficient information to constitute a return. On his brief,
respondent now takes the position that the Docunent does
constitute a return for purposes of sections 6664(b) and 6662(a).

Section 6011(a) requires taxpayers to file a return or
statenent according to the fornms and regul ati ons prescribed by
the Secretary. Describing the statutory mandate, the U S.

Suprene Court in Conm ssioner v. Lane-Wlls Co., 321 U S 219

(1944), stated:

Congress has given discretion to the Commi ssioner to
prescri be by regulation forns of returns and has nade it the
duty of the taxpayer to conply. It thus inplenents the
system of sel f-assessnent which is so |argely the basis of
our Anerican schenme of incone taxation. The purpose i s not
alone to get tax information in sone formbut also to get it
Wi th such uniformty, conpleteness, and arrangenent that the
physi cal task of handling and verifying returns may be
readily acconplished. * * * [ld. at 223.]

The regul ations inplenenting the statutory nmandate under

section 6011(a) provide in pertinent part:
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(b) Use of prescribed forns. Copies of the prescribed
return forms will so far as possible be furnished taxpayers
by district directors. A taxpayer will not be excused from
maki ng a return, however, by the fact that no return form
has been furnished to him Taxpayers not supplied with the
proper forms shoul d nake application therefor to the
district director in anple time to have their returns
prepared, verified, and filed on or before the due date with
the internal revenue office where such returns are required
to be filed. Each taxpayer should carefully prepare his
return and set forth fully and clearly the information
required to be included therein. Returns which have not
been so prepared wll not be accepted as neeting the
requi renents of the Code. 1In the absence of a prescribed
form a statenent made by a taxpayer disclosing his gross
i ncome and the deductions therefromnmay be accepted as a
tentative return, and, if filed within the prescribed tine,
the statenment so nade will relieve the taxpayer from
liability for the addition to tax inposed for the delinquent
filing of the return, provided that w thout unnecessary
delay such a tentative return is supplenented by a return
made on the proper form [Sec. 1.6011-1(b), Incone Tax
Regs. ]

Thus, in order to constitute a return for purposes of
section 6011(a), the regulations require the use of the proper

official form See Beard v. Conmissioner, 82 T.C. 766, 775-776

(1984) (also recognizing that "the only perm ssible exception to
the use of the official formhas been the perm ssion, granted * *
* to tax return preparers * * * to reproduce and vary very
slightly the official formpursuant to the Conm ssioner's revenue
procedures."), affd. per curiam 793 F.2d 139 (6th G r. 1986).
Wiile the regul ations al so grant the Conm ssioner authority to
accept a substituted provisional form the Conm ssioner is
certainly not required to accept any docunent submtted in lieu

of a proper official form [If the Comm ssioner were obligated to



do so, the business of tax collecting would result in

i nsur nount abl e confusi on. See Parker v. Conm ssioner, 365 F.2d

792, 800 (8th Gr. 1966) (holding that the filing of a return on
a plain piece of paper, instead of on the correct printed form
is not areturn), affg. in part and revg. in part on other

grounds and remandi ng Foundation for Drive Meditation, Inc. v.

Comm ssioner, T.C Meno. 1965-77. Even if the taxpayer files his

return on the proper form we have held that an altered Form 1040
does not constitute a return for purposes of section 6011(a).

See Sloan v. Comm ssioner, 102 T.C. 137, 146-147 (1994), affd. 53

F.3d 799 (7th G r. 1995); Beard v. Comm ssioner, supra at 777;

see also Counts v. Conmm ssioner, 774 F.2d 426, 427 (11th G

1985), affg. per curiamT.C Meno. 1984-561.

But regardless of all other defects, petitioners' Docunent
cannot qualify as a return because petitioners' disclainer
vitiates the Docunent at its core. The Docunent is rendered
usel ess by petitioners' statenent on the first page that the
Docunent "is not intended in any way, and should not be
construed, as a self-assessnent."”

As a result of the disclainer, it is doubtful that the IRS
can assess any tax on the basis of the Docunent. The Internal
Revenue Code provides, in section 6201(a), that "The Secretary

shal | assess all taxes determ ned by the taxpayer or by the

Secretary as to which returns * * * are nmade under * * * [the
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I nternal Revenue Code]." (Enphasis added.) 1In this case,
petitioners, by reason of the disclainmer, have not self-assessed
any tax on the basis of the Docunent, which cannot therefore

qualify as a return. See Sloan v. Conm Ssioner, supra.

Since petitioners did not file a return for their 1995
t axabl e year, section 6664(b) prevents inposition of the
accuracy-rel ated penalty under section 6662(a).

To reflect the foregoing,

Deci sion will be

entered under Rul e 155.




