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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
LARO Judge: Respondent issued petitioner a notice of final
partnership adm ni strative adjustnent (FPAA) on behal f of Arbor
Towers Associates, Ltd. (Arbor), wherein respondent determ ned
Arbor was not entitled to its clainmed charitable contribution

deduction in the anount of $1.6 mllion for 1993. This case



results frompetitioner's petition under section 6226 for
readj ustment of the partnership itenms set forth in the FPAA  The
i ssues for decision are:

1. Wether the presunption of correctness attaches to the
determ nations in respondent's FPAA. W hold it does.

2. \Wether section 170 entitles Arbor to a charitable
contribution deduction of $1.6 mllion in 1993. W hold it does
not .

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulations and attached exhibits are incorporated herein by
this reference. Arbor had its principal place of business in New
York, New York, when the petition was fil ed.

Arbor was a New Jersey limted partnership during 1992 and
1993, and Janes B. M ntzer (Mntzer) was Arbor's general partner
and tax matters partner. Mntzer had a | ongstandi ng busi ness
relationship with attorney Frederick Gordon (Gordon), who served
as the general partner of Wl verine Towers Associ ates (Wl verine)
from 1972 until its dissolution in 1997.

In 1974, Wbl verine owned a plot of land (the | and) | ocated

at 3001 S. State Street in Ann Arbor, Mchigan. |In order to

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue. Rule
references are to the Tax Court Rules of Practice and Procedure,
unl ess ot herw se i ndi cat ed.
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devel op a commercial office tower upon the |and, Wl verine
entered into a financing arrangenent with the Trustees of the
Ceneral Electric Pension Trust (G E ) wherein G E. purchased the
| and for $850, 000, |eased the |and back to Wl verine for 55 years
(the land | ease), and lent Wl verine $7,650,000. Wl verine built
an 11-story office building on the |and which was naned the

Wl verine Tower O fice Building (Wl verine Tower or the

bui | di ng) .

By 1979, Wbl verine began experiencing financial troubles and
fell behind on the I and | ease and nortgage paynents. On January
31, 1979, Wl verine entered into a contract for sale and
| easeback (the | easeback contract) with Arbor wherein Wl verine
sold to Arbor both its interest in the land |lease and its
interest in Wlverine Tower and cont enporaneously | eased back
Wl verine Tower and the land from Arbor. The | easeback contract
called for a purchase price of $12.6 mllion to be paid with
interest over 5 years. After execution of the |easeback
contract, Arbor owned Wl verine Tower and, having assuned the
| and | ease, was the | essee of the land. Wl verine was the | essee
of the building and the subl essee of the |land from Arbor.

Wl verine continued to operate the building and continued to be
the | essor under the various occupancy |eases in effect.

By 1992, Arbor and Wl verine wanted to sell their respective

interests in Wlverine Tower and the land. On behalf of both



parties, Gordon hired a real estate broker and listed the
property for sale. On Decenber 31, 1992, Arbor and Wl verine
entered into a contract (the contract) with the University of
M chigan (Uof M to sell Wlverine Tower and their respective
interests in the land as | essee and subl essee, with a closing
date set for early 1993.2 The contract set the purchase price at
the "fair value" of the interests being sold as determ ned by an
apprai sal to be obtained by Arbor and Wl verine. The apprai sal
obt ai ned by Arbor and Wl verine concluded the "fair value" of the
property was $9 mllion as of Decenber 31, 1992, and U of M
purchased the property for that price on February 25, 1993.3
Al t hough a "value in use" appraisal was not required by the
contract, Gordon requested that the appraiser determ ne the
"val ue in use" of Wl verine Tower specifically to Uof Mfor the
pur pose of determ ning the anount of a charitable contribution
deduction, if any. The appraisal concluded that the "value in
use" to U of Mwas $12.2 nillion.

To Arbor's 1993 Form 1065, U.S. Partnership Return of
I ncome, it attached a Form 8283, Noncash Charitable

Contri butions, wherein it claimed a charitable contribution to U

2Cont enpor aneously with the sale of Wl verine Towers, on
Dec. 30, 1992, GE. sold the land to the University of M chigan
(Uof M for $8 million.

5The $9 mllion figure was all ocable solely to the purchase
of Wol verine Tower and not to the lease interests in the | and.



of Min the amount of $1.6 mllion, 50 percent of the difference
between the sale price of $9 mllion and the $12.2 nmillion "val ue
in use".* Respondent deternmined Arbor is not entitled to a
charitabl e contribution deduction and disallowed the deduction in
full.

OPI NI ON

We are once again obliged to delve into the val ue of
property, sifting through expert testinony and applyi ng our
judgment. At the outset, we nust determ ne which party bears the
burden of proof. Petitioner clains respondent does. W
di sagr ee.

Petitioner argues that the burden of proof shifts to
respondent because the FPAA disallows the charitable contribution
deduction in full w thout "determ ning" the value of Arbor
Towers. Petitioner contends that, since respondent failed to
of fer evidence of value (i.e., an expert report), he has failed
to nmeet his burden of proof. Petitioner m sconstrues
respondent's determnation. On its 1993 return, Arbor set forth
the $9 million sale price for the building and |l and, and the
$12.2 nmillion alleged fair nmarket value. |In disallow ng the
deduction, respondent asserts that the fair market val ue of Arbor

Tower was not in excess of the $9 nmillion sale price.

“The record does not indicate why 50 percent was deduct ed.
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Respondent’s failure to produce an expert report does not in
itself allow petitioner to prevail on the issue of val uation.

See Estate of Scanlan v. Comm ssioner, T.C. Mnpb. 1996-331, affd.

wi t hout published opinion 116 F.3d 1476 (5th Cr. 1997); see also

Bri gham v. Comm ssioner, T.C Meno. 1992-413 (hol ding the

determ nation was not "bare" when respondent relied on sale price
as evidence of the fair market value). W hold respondent's
determ nation is presunmed correct, and petitioner bears the
burden of proving entitlenent to the claimed deduction. See Rule

142(a); Welch v. Helvering, 290 U S 111 (1933).°

Turning to the primary issue, we note petitioner clainmed the
deduction in question under section 170, which provides, subject
to certain limtations not at issue: “There shall be allowed as
a deduction any charitable contribution * * * paynment of which is
made within the taxable year.” Sec. 170(a). Respondent advances
three theories supporting his determ nation that Arbor is not
entitled to the clainmed charitable contribution deduction: (1)
Arbor had no interest in Wlverine Towers to convey to U of M
(2) the fair market value of the property equaled the sale price

of $9 mllion; or, alternatively, (3) if the fair market val ue

W\ note al so petitioner seeks inproperly to apply burden-
shifting principles of unreported incone cases to this deduction
case. See Jackson v. Commi ssioner, 73 T.C 394, 401 (1979); cf.
Conforte v. Comm ssioner, 74 T.C. 1160, 1178 (1980), affd. in
part, revd. in part on another issue and remanded 692 F.2d 587
(9th Gr. 1982).




exceeded the sale price, the contribution took place in 1992 when
the contract was signed and not 1993.

Regarding the first theory, we reject respondent's
contention that Arbor did not own an interest in Wl verine Tower
to convey to U of M The | easeback contract clearly conveyed to
Arbor both the "inprovenents" on the |land and Wl verine's
interest in the land | ease. Although we are unable to find that
Wl verine executed a deed transferring the building from
Wl verine to Arbor, a deed was not required to transfer ownership
under the facts herein. The |easeback contract stated that upon
sati sfactory conpletion of the | easeback contract terns and
paynments, Wl verine was to deliver to Arbor "a duly executed
warranty bill of sale, * * * of the Inprovenents, Fixtures and
Equi pment, sufficient to transfer to the Purchaser the title to
the I nprovenents, Fixtures and Equi prent”. \While petitioner's
case woul d have been strengthened by evidence that the
contenplated "bill of sale" was ultimtely executed, the absence
of this is not controlling.® Gordon's testinony that Arbor
acquired Wl verine Tower under the |easeback contract is

corroborated by docunentary evidence. On the totality of this

5The record contains no evidence of whether a bill of sale
or other docunent (in addition to the | easeback contract)
conveying the title to the inprovenents was execut ed.
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record, we conclude that Arbor acquired Wl verine Tower under the
| easeback contract and owned it until it was sold to U of M’

We now turn to whether the sale was a bargain sale resulting
in a charitable contribution. This will turn on whether Arbor
sold Wil verine Tower to U of Mfor less than its fair market
value. W hold it did not. A sale of property to a section
170(c) organi zati on acconpani ed by a donative intent on the part
of the vendor gives rise to a deductible charitable contribution
if the sale price is less than the fair nmarket val ue of the

property sold. See United States v. Anerican Bar Endownent, 477

U S 105 (1986); Stark v. Comm ssioner, 86 T.C 243 (1986);

Waller v. Comm ssioner, 39 T.C. 665 (1963).8% The regul ations

under section 170 provide: "If a charitable contribution is nade
in property other than noney, the amount of the contribution is
the fair market value of the property at the tinme of the
contribution". Sec. 1.170A-1(c)(1), Inconme Tax Regs. The

regul ations define "fair market value" as "the price at which the
property woul d change hands between a willing buyer and a willing

seller, neither being under any conpul sion to buy or sell and

To enbrace respondent's theory we would have to find U of M
paid the $9 nmillion solely to buy out the interests of Arbor and
Wl verine in the land | ease. This nakes no sense and i s not
supported by the record.

8Respondent does not raise the issue of whether donative
intent was | acking on these facts.



bot h havi ng reasonabl e know edge of relevant facts." Sec.

1. 170A-1(c)(2), Incone Tax Regs.; see Jarre v. Conm ssioner, 64

T.C. 183, 187 (1975).
Fair market value is a question of fact, and the trier of
fact must weigh all relevant evidence of value and draw

appropriate inferences. See Conm ssioner v. Scottish Am |nv.

Co., 323 U. S 119, 123-125 (1944); Helvering v. National G ocery

Co., 304 U S. 282, 294 (1938); Sym ngton v. Conm ssioner, 87 T.C

892, 896 (1986); Znmuda v. Comm ssioner, 79 T.C 714, 726 (1982),

affd. 731 F.2d 1417 (9th Cr. 1984). Fair market value is
measured on the applicable valuation date, which, in this case,
is the date of the alleged contribution. See sec. 170(a);

Estate of Proios v. Commissioner, T.C Meno. 1994-442:; Thornton

v. Conmm ssioner, T.C Meno. 1988-479, affd. w thout published

opinion 908 F.2d 977 (9th G r. 1990); see also Estate of Aucker

v. Comm ssioner, T.C. Meno. 1998-185; Pabst Brewi ng Co. V.

Comm ssioner, T.C Meno. 1996-506. The willing buyer and the

willing seller are hypothetical persons, instead of specific
individuals or entities, and the characteristics of these

hypot heti cal persons are not always the sane as the personal
characteristics of the actual seller or a particular buyer. See

Estate of Bright v. United States, 658 F.2d 999, 1005-1006 (5th

Cr. 1981); Estate of Newhouse v. Conmm ssioner, 94 T.C 193, 218

(1990). The views of both hypothetical persons are taken into
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account, and focusing too nuch on the view of one of these
persons, to the neglect of the view of the other, is contrary to

a determnation of fair market value. See, e.g., Pabst Brew ng

Co. v. Conmi ssioner, supra;, Estate of Scanlan v. Conmni ssioner,

T.C. Meno. 1996-331; Estate of doutier v. Conm ssioner, T.C.

Meno. 1996-49. Fair market value reflects the highest and best
use of the property on the valuation date. Fair narket val ue
takes into account special uses that are realistically avail able
because of the property's adaptability to a particul ar business.

See Mtchell v. United States, 267 U S. 341, 344-345 (1925);

Sym ngton v. Conmmi ssioner, supra at 896; Stanley Wrks & Subs. v.

Commi ssioner, 87 T.C 389, 400 (1986). The reasonabl e and

obj ective possibilities for the property control the valuation

thereof. See United States v. Meadow Brook C ub, 259 F.2d 41, 45

(2d Cr. 1958); Stanley Wrks & Subs. v. Conm ssioner, supra at

400.

Respondent contends that the fair market value of Wl verine
Tower on the date of the alleged gift® was the sale price of $9
mllion. Respondent argues Arbor's expert supports this

determ nation. Arbor offered the testinony of Donald Wene

°Respondent contends the date of the gift was Dec. 31, 1992,
the date the contract was signed. Petitioner contends the date
of the gift was Feb. 25, 1993, the date the contract closed.
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(Wene), ' whom we recogni zed as an expert in real estate
val uation. Wene determ ned two val ues for Wl verine Tower using
a valuation date of Decenber 31, 1992. First, Wene determ ned
that the "market value" was $9 million. |In reaching this value,
W ene concl uded the hi ghest and best use of Wl verine Tower was
"represented by its current use as an 11 story general office
facility with adjacent one story extension.” Wene enployed a
sal e conpari son nethod, an income capitalization nethod, and a
cost nethod. Wene took into account various data on Ann Arbor,
M chi gan (Washtenaw County), including its |ocation,
denogr aphi cs, popul ati on, and econony. Wene foll owed an
i ndustry definition of the term"market value", under which the
term nmeant:
"Mar ket val ue" nmeans the nost probable price which a
property should bring in a conpetitive and open market
under all conditions requisite to a fair sale, the
buyer and seller each acting prudently and know edge-
ably, and assuming the price is not affected by undue
stimulus. Inplicit inthis definition is the
consummati on of a sale as of a specified date and the
passing of title fromseller to buyer under conditions

wher eby:

1. Buyer and seller are typically notivated;

W eme hol ds a bachelor of arts from Wayne State University
and has been appraising real estate since 1964. He hol ds several
pr of essi onal desi gnations, including the MAI designation
(American Institute of Real Estate Appraisers), the SRPA
designation (senior real estate property appraiser), and the SRA
desi gnation (senior residential appraiser).
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2. Both parties are well infornmed or well advised,
and each acting in what he considers his own
best interest;

3. Areasonable tinme is allowed for exposure in the
open nar ket ;

4. Paynment is made in terns of cash in U S. dollars
or in ternms of financial arrangenents conparabl e
t hereto; and

5. The price represents the normal consideration for
the property sold, unaffected by special or creative
financing or sal e concessions granted by anyone

associated with the sale.

Havi ng determ ned the "market value" was $9 mllion, Wene
nodi fied his analysis to determne the "value in use"
specifically to Uof M concluding the "value in use" was $12.2
mllion.* In distinguishing between the $9 mllion figure and
the $12.2 mllion figure, Wene testified:

Wthin the precedi ng pages, we have fornul ated a
val ue indication for the subject building based on the
prem se that the subject would be acquired by a
"typical' purchaser/investor and would continue to be
utilized as a general office, multi-tenant facility.
The reality of the situation, however, is that the
subj ect building was acquired by the University of
M chi gan.

In an effort to identify the Value In Use of the
subj ect building specifically to the University of
M chi gan, the appraisers have perfornmed a second
di scounted cash flow analysis. The Value In Use is the

UWenme nodi fied various assunptions used given that U of M
woul d be the only occupant of the building. For exanple, Wene
| onered the market rental rate and adjusted for a "refit cost" to
conformthe building to U of Ms needs.
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"value a specific property has for a specific use' and

this value is not necessarily synonynous w th market

val ue.

We have wi de discretion when it conmes to accepting expert
testinony. Sonetines, an expert will help us decide a case.

See, e.g., Booth v. Conmm ssioner, 108 T.C. 524, 573 (1997); Trans

Cty Life Ins. Co. v. Conm ssioner, 106 T.C 274, 302 (1996); see

also MI.C Ltd. v. Conm ssioner, T.C. Mnob. 1997-96; Estate of

Proios v. Commi ssioner, T.C Meno. 1994-442. O her times, he or

she will not. See, e.g., Estate of Scanlan v. Conm ssioner,

supra; Mndel baum v. Comm ssioner, T.C. ©Mno. 1995-255, affd.

w t hout published opinion 91 F.3d 124 (3d Cr. 1996). W weigh
an expert's testinmony in light of his or her qualifications and
Wi th proper regard to all other credible evidence in the record.

See Estate of Kaufman v. Comm ssioner, T.C. Mnp. 1999-119. W

may accept or reject an expert's opinion in toto, or we may pick
and choose the portions of the opinion which we choose to adopt.

See Helvering v. National G ocery Co., 304 U S at 294-295;

Silverman v. Conm ssioner, 538 F.2d 927, 933 (2d Cr. 1976),

affg. T.C. Menp. 1974-285; Parker v. Conm ssioner, 86 T.C 547,

562 (1986); Estate of Kaufrman v. Conm ssioner, supra; see also

Pabst Brewing Co. v. Conmissioner, T.C Menp. 1996-506. The nere

fact that the position of one party may be unsupported by expert

testi nony does not necessarily nmean that the other party's
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position that is so supported will prevail. See Estate of

Scanl an v. Comm SSi oner, supra.

We decline to rely on Wene's testinony as to the "value in
use". As a threshold matter, the concl usion derived by an
expert's anal ysis nust be reached by application of the correct
standard before we will rely on that conclusion. That was not
done in this case. The applicable regulations nmandate the use of
a "fair market value" standard as defined therein. See sec.
1.170A-1(c)(1) and (2), Inconme Tax Regs. That standard
contenpl ates a hypothetical seller and buyer and precl udes
consideration of the specific characteristics of any particul ar
seller or buyer. The $12.2 million figure upon which Arbor
relies was derived not by enploying the applicable standard but
by enpl oyi ng an i nproper standard which took into account the
specific buyer, Uof M and its characteristics. Even if we were
to agree with Wene that the "value in use" to U of Mwas $12.2
mllion, and we stop short of so doing, this would not aid Arbor
inits quest for a charitable contribution deduction since that
figure does not represent the "fair market value" of Wl verine
Tower on the valuation date within the neaning of the
regul ati ons.

The standard enpl oyed by Wene to derive the $9 mllion
"mar ket value" figure resenbles nmuch nore closely the "fair

mar ket val ue" standard applicable in this case. Wre we to rely
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on this figure, this too would | eave unsubstantiated Arbor's
claimto a charitable contribution deduction since the $9 nillion
was the sale price. Wile we have other significant concerns
with Wene's testinony, including that he valued the building 2
nmont hs before the valuation date with no anal ysis of whether the
appl i cabl e assunpti ons renai ned unchanged, our holding that his
testinony is unreliable because of the application of an inproper
standard renders unnecessary further discussion of those
concerns. Petitioner has failed to prove that the fair market
val ue of Wl verine Towers was greater than the $9 mllion sale
price.'? W sustain respondent's determ nation

To reflect the foregoing,

Deci sion will be entered

for respondent.

2\ need not address respondent’'s |ast argunent that the
gift occurred on Dec. 30, 1992, not on Feb. 25, 1993, upon the
cl osi ng.



