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MVEMORANDUM OPI NI ON

WOLFE, Special Trial Judge: Respondent determ ned a

deficiency in petitioner's Federal incone tax in the anount of
$7,428 for the taxable year 1996. Unl ess ot herw se indicated,
section references are to the Internal Revenue Code in effect for
the year in issue, and Rule references are to the Tax Court Rul es

of Practice and Procedure.
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After concessions nade by respondent, the remaining issues
for decision are: (1) Wether petitioner's consulting activity
was an activity engaged in for profit within the nmeaning of
section 183, and (2) whether petitioner has substantiated the
nature and amount of various deductions he clainmed on the
Schedul es C attached to his 1996 Federal inconme tax return.?

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in San
Jose, California, when the petition in this case was fil ed.

During 1996, petitioner was enployed full tinme as an
engi neer for Utratech Stepper, Inc. (Utratech). 1In 1996,
petitioner received wages fromhis enploynment with Utratech in
t he amount of $41,537. Petitioner contends that he worked for
Utratech, 40 hours per week and that he spent all of his spare
time conducting a consulting business. Petitioner asserts that
his consulting activity involved instructing clients in personal
i nvestment strategies, including a covered option trading
technique. Petitioner contends that he spent 30 to 40 hours each

week engaged in the consulting activity.

! In his trial nmenorandum respondent concedes that petitioner
is liable for self-enploynent tax only in the anpunt of $221 and
that petitioner is entitled to a self-enploynent tax deduction in
t he amount of $110. Petitioner's liability for self-enploynment
tax and an adjustnent to his correspondi ng deduction are

conput ational adjustnents that depend on the resolution of the
issues in dispute in this case.
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Petitioner did not have a separate office to conduct his
consulting activity. Rather, petitioner asserts that he net
clients at restaurants and that he used space in his honme to
prepare client presentations and to performadm nistrative tasks.
Petitioner further contends that he rented space to store the
activity's records. Petitioner failed to present the records at
trial. |Instead, petitioner testified that he has discarded the
activity's records. Petitioner did not maintain a separate
busi ness tel ephone |ine or a separate business bank account.

On the Schedule C attached to his 1996 Federal incone tax
return, petitioner listed his business activity as "lInstructor”.
For 1996, petitioner reported gross receipts for the consulting
activity in the amount of $1,563 and cl ainmed the foll ow ng

deducti ons:

Expenses

Adverti sing $650
Car & truck 7,327
Depr eci ati on 6, 201
Legal & prof. services 275
O fice expense 773
Repai rs & mai nt enance 529
Suppl i es 27
Tr avel 1,511
50% neal s & entertai nnment 2,101
Busi ness gifts 203
Cl eani ng 138
Denpbs, training 507
Dues, publications 473
Educati onal supp. 150
Fi el d accommodati ons 175
| ncenti ve/ awar ds 425
Post age 102

St or age 1, 249



Tel ephone 123
Tot al 22,939

Petitioner received a bachelor of arts degree with a major
in optical engineering and a mnor in mathematics. Petitioner
does not have a license to trade securities; he has not taken any
formal education in the trading of securities.

Respondent determ ned that petitioner's consulting activity
was not an activity engaged in for profit. |In the alternative,
respondent determ ned that petitioner's clainmed Schedule C
expenses were personal expenses and not ordinary and necessary
busi ness expenses.

Section 183 provides that if an activity engaged in by an
i ndi vidual is not engaged in for profit, no deduction
attributable to such activity shall be allowed, except as
provided in section 183(b). In the case of an activity not
engaged in for profit, section 183(b)(1) allows a deduction for
expenses that are otherw se deductible w thout regard to whet her
the activity is engaged in for profit. Section 183(b)(2) allows
a deduction for expenses that would be deductible only if the
activity were engaged in for profit, but only to the extent that
the total gross incone derived fromthe activity exceeds the
deductions all owed by section 183(b)(1).

An "activity not engaged in for profit" is any activity for

whi ch deducti ons would not be all owed under section 162 or under
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paragraph (1) or (2) of section 212. Sec. 183(c). Section 162
all ows a deduction for all the ordinary and necessary expenses
paid or incurred in carrying on a trade or business. Section 212
all ows a deduction for all the ordinary and necessary expenses
paid or incurred for the production or collection of inconme, or
for the nmanagenent, conservation, or mai ntenance of property held
for the production of incone. The profit standards applicable to
section 212 are the sane as those applicable to section 162. See

Ant oni des v. Conm ssioner, 893 F.2d 656, 659 (4th Cr. 1990),

affg. 91 T.C. 686 (1988).

For a taxpayer to deduct expenses of an activity pursuant to
section 162, the taxpayer nust show that he or she engaged in the
activity wwth an actual and honest objective of making a profit.

See sec. 183; Ronnen v. Comm ssioner, 90 T.C. 74, 91 (1988);

Fuchs v. Comm ssioner, 83 T.C. 79, 97-98 (1984); Dreicer V.

Comm ssioner, 78 T.C. 642, 645 (1982), affd. w thout opinion 702

F.2d 1205 (D.C. Gr. 1983); sec. 1.183-2(a), Incone Tax Regs.
Al t hough a reasonabl e expectation of profit is not required, the
taxpayer's profit objective nust be bona fide. See Hulter v.

Comm ssioner, 91 T.C 371, 393 (1988); Beck v. Conm ssioner, 85

T.C. 557, 569 (1985). Wether a taxpayer had an actual and
honest profit objective is a question of fact to be resolved from
all relevant facts and circunmstances. See Carter v.

Conmm ssi oner, 645 F.2d 784, 786 (9th Cr. 1981), affg. T.C. Meno.
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1978-202; Hulter v. Conmmi ssioner, supra at 393; olanty v.

Comm ssioner, 72 T.C. 411, 426 (1979), affd. w thout published

opinion 647 F.2d 170 (9th G r. 1981). Geater weight is given to
objective facts than to a taxpayer's statenent of intent. See

Beck v. Conm ssioner, supra at 570; Thomas v. Conmi ssioner, 84

T.C. 1244, 1269 (1985), affd. 792 F.2d 1256 (4th Cir. 1986); sec.
1.183-2(a), Incone Tax Regs.

Section 1.183-2(b), Inconme Tax Regs., provides a
nonexcl usive list of factors that should be considered in
determ ning whether an activity is engaged in with the requisite
profit objective. The nine factors are: (1) The manner in which
the taxpayer carries on the activity; (2) the expertise of the
taxpayer or his or her advisers; (3) the tinme and effort expended
by the taxpayer in carrying on the activity; (4) the expectation
that the assets used by the taxpayer in the activity may
appreciate in value; (5) the success of the taxpayer in carrying
on other simlar or dissimlar activities; (6) the taxpayer's
hi story of inconme or |osses with respect to the activity; (7) the
anount of occasional profits, if any, which are earned; (8) the
financial status of the taxpayer; and (9) whether el enents of
personal pleasure or recreation are involved. No single factor,
nor the existence of even a majority of the factors, is
controlling, but rather it is an evaluation of all the facts and

circunstances in the case, taken as a whole, which is
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determ native. These factors are not applicable or appropriate

in every case. See Abranson v. Comm ssioner, 86 T.C 360, 371

(1986) .

Based upon the above factors as applied to the circunstances
of this case, we find that petitioner did not engage in the
consulting activity for profit.

First, petitioner's consulting activity was not conducted in
a businessli ke manner. Petitioner did not maintain a separate
bank account, formal accounts, or books for the consulting
activity. He did not even have his own tel ephone line for this
activity but used a roommate's line. Petitioner's failure to
keep client lists and business records supports the concl usion
that he did not conduct the activity in question in a manner
calculated to produce a profit.

Petitioner also has failed to convince us of his claimthat
he expended virtually all of his nonenpl oynent hours carrying on
the consulting activity. W find that petitioner's clains
regardi ng the anmount of tinme he spent pursuing the consulting
activity are exaggerated. Furthernore, petitioner's reliance on
his diary to substantiate the anount of tine he spent pursuing
the activity is unconvincing. Petitioner has conceded that his
diary entries were not even witten contenporaneously. The
record as a whole is consistent with the conclusion that

petitioner's investnent advisory activity was a spare tinme
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activity that consuned only a nodest portion of petitioner's work
week.

Petitioner has also failed to denonstrate any expertise in
the securities industry. Petitioner does not have a license to
trade securities or any formal training in investing. He has no
enpl oynment history in the brokerage business or in any aspect of
the securities and investnent consulting field. He has shown no
experience in the area of his alleged consulting activity.

Petitioner had substantial income from sources other than
the investnent consulting activity. During the year at issue,
petitioner was enployed full tinme as an engineer. In 1996,
petitioner received wages fromhis enploynent as an engi neer in
t he amount of $41, 537.

Lastly, petitioner has not provided us with evidence that
denonstrates that he has a history of generating inconme fromthis
i nvestment consulting activity. Accordingly, based upon the
above factors we hold that petitioner did not engage in the
consulting activity for profit. On the contrary, the record, and
particularly the substantial clainmed expenses, indicates that the
activity, such as it was, was conducted for the purpose of
supporting a claimto offset Schedule C | osses agai nst wages
earned in an entirely separate enploynent activity.

Qur finding that petitioner did not engage in the consulting

activity for profit does not end our inquiry. For 1996,
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petitioner reported gross receipts fromthe consulting activity
in the amount of $1,563. Section 183(b)(2) allows a deduction
for expenses that would be deductible only if the activity were
engaged in for profit, but only to the extent that the total
gross incone derived fromthe activity exceeds the deductions
al l oned by section 183(b)(1). Therefore, we nust deci de whet her
petitioner has substantiated the expenses he clained on the
Schedul e C attached to his 1996 Federal inconme tax return.

Respondent determ ned that petitioner's clained Schedule C
expenses were personal in nature and not ordinary and necessary
expenses of petitioner's purported investnent activity. In
general, where an expenditure is primarily associated with
busi ness purposes, and where personal benefit is distinctly
secondary and incidental, the expenditure may be deducted under

section 162. See International Artists, Ltd. v. Conm ssioner, 55

T.C. 94, 104 (1970). Conversely, if an expenditure is primarily
noti vated by personal considerations, generally no deduction wl|

be allowed. See Henry v. Conm ssioner, 36 T.C. 879, 884 (1961).

An expenditure is not "ordinary and necessary" unless the
t axpayer establishes that it is directly connected with, or
proximately related to, the taxpayer's activities. See Bingham s

Trust v. Conmm ssioner, 325 U.S. 365, 370 (1945).

Taxpayers are required to keep sufficient records to enable

the Comm ssioner to determne their correct tax liability. See
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sec. 6001. Under certain circunstances, where a taxpayer
establishes entitlenent to a deduction but does not establish the
anmount of the deduction, the Court is permtted to estimate the

anmount all owable. See Cohan v. Comm ssioner, 39 F.2d 540 (2d

Cir. 1930). However, there nust be sufficient evidence in the
record to permt the Court to conclude that a deducti bl e expense

was incurred in at | east the anount allowed. See WIllians v.

United States, 245 F.2d 559, 560 (5th Gr. 1957). |In estimating

t he amount all owabl e, the Court bears heavily against the
t axpayer whose inexactitude is of his or her own making. See

Cohan v. Commi ssioner, supra at 544.

Section 274(d) overrides the Cohan doctrine in the case of
travel expenses, neals and | odging while away from hone, and

"listed property". Sanford v. Comm ssioner, 50 T.C. 823, 827

(1968), affd. per curiam412 F.2d 201 (2d Cr. 1969); sec. 1.274-
5T(a), Tenporary Incone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6,
1985). Section 274(d) inposes stringent requirenents to which

t axpayers nust strictly adhere. Under section 274, a taxpayer
must substantiate the anmount, tinme, place, and business purpose
of the expenditures and nust provi de adequate records or
sufficient evidence to corroborate his own statenent. See sec.
1.274-5T(c) (1), Tenporary Income Tax Regs., 50 Fed. Reg. 46016
(Nov. 6, 1985). Adequate records are defined as an account book,

diary, log, statenent of expense, trip sheets, or simlar
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records. See sec. 1.274-5T(c)(2), Tenporary Incone Tax Regs., 50
Fed. Reg. 46017 (Nov. 6, 1985). Passenger autonobiles are |listed
property under section 280F(d)(4)(A)(i).

As di scussed above, petitioner's consulting activity was not
carried on in a businesslike manner. Petitioner did not maintain
a separate business bank account, formal books, or accounts of
the activity's transactions. Instead, to substantiate his
cl ai mred Schedul e C expenses, petitioner presented this Court with
a group of receipts. Contrary to petitioner's assertions, nost
of the receipts do not establish the business purpose of
petitioner's claimed expenses. However, petitioner reported
gross receipts fromhis consulting activity for 1996 in the
amount of $1,563. W find that in regard to the expenses cl ai ned
that are not subject to section 274(d), there is sufficient
evidence in the record to all ow deductions up to the anmount of
gross receipts. Accordingly, we hold that petitioner is entitled
to deductions for Schedul e C expenses in the amount of $1, 563.
See sec. 183(b)(2).

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




