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COUVI LLI ON, Special Trial Judge: These consolidated cases

were heard pursuant to section 7463 in effect at the tinme the
petitions were filed.! The decisions to be entered are not
revi ewabl e by any other court, and this opinion should not be

cited as authority.

1 Unl ess ot herw se indicated, subsequent section
references are to the Internal Revenue Code in effect for the
years at issue. Al Rule references are to the Tax Court Rul es
of Practice and Procedure.



Respondent determ ned deficiencies of $4,859, $279, and
$3,812 in petitioner's Federal inconme taxes for 1995, 1996, and
1997, respectively, and accuracy-related penalties under section
6662(a) of $46.20 and $756. 46, respectively, for 1995 and 1997.

After concessions by respondent,? the issues for decision
are: (1) Whether the statute of limtations under section 6501(a)
bars respondent from nmaki ng assessnents agai nst petitioner for
the 3 years at issue; (2) whether certain adjustnments to
petitioner's income for the 3 years at issue are correct; (3)
whet her petitioner is entitled to item zed deductions for 1995
and for Schedule C trade or business expense deductions for 1996
in excess of amounts allowed by respondent; and (4) whether
petitioner is liable for the section 6662(a) penalty for the year

1997.3

2 On brief, respondent conceded that the disallowed
item zed deductions of $9,770 for 1995 should be reduced to
$4, 142, that the disallowed Schedul e C car and truck expenses of
$14, 141 for 1996 should be reduced to $11, 831, and that
petitioner was not |liable for the sec. 6662(a) penalty for 1995.

3 Prior to trial, petitioner filed notions for entry of
decision in both docketed cases based on a letter from
respondent's Menphis, Tennessee, office that stated that, for
petitioner's 1995 and 1996 tax years, there was no tax, interest,
or penalties due. Respondent filed objections, which the Court
sustained. On brief, petitioner reasserted his claim Al though
that issue was resolved by the Court prior to trial, the Court
notes that petitioner's claimhas no nerit. The letter
petitioner relies on does not relate to the 1997 tax year, and,
noreover, with respect to the 1995 and 1996 tax years,
petitioner's account would not show any anmount ow ng because the

(continued. . .)
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Rul e 91(a) requires the parties to stipulate all evidence
that fairly should not be in dispute. Petitioner refused to
execute a witten stipulation prepared by respondent that would
have placed into evidence copies of petitioner's Federal incone
tax returns for the years at issue and copies of the notices of
deficiency for those years. These docunents were admtted into
evi dence over petitioner's objection. At the time the petitions
were filed, petitioner's |legal residence was Las Vegas, Nevada.

Petitioner is a retired attorney. He was not engaged in the
practice of law during the years at issue. On his 1995 and 1996
Federal incone tax returns, he reported wage and sal ary i ncone as
well as incone froma trade or business activity described as
i nsurance sales. The wage and salary inconme reported on the 1995
return cane fromtw famly and nedical health plans for which
t he enpl oyers issued Internal Revenue Service (IRS) Fornms W2,
Wage and Tax Statenent. The wage and salary inconme reported on
the 1996 return was from an enpl oyer naned | MC Trading, Inc.,

al so based on an RS Form W 2.

3(...continued)
deficiencies at issue in this case cannot be assessed until the
Court issues a decision. A "no change" letter issued by
respondent does not generally preclude respondent from
subsequently issuing a notice of deficiency. Qpine Tinber Co. V.
Comm ssi oner, 64 T.C. 700, 712 (1975), affd. w thout published
opinion 552 F.2d 368 (5th Gr. 1977).




For 1997, petitioner filed what respondent referred to as a
zero return for the reason that petitioner listed on the RS Form
1040 a zero amount for incone, adjustnments to incone, and taxes
due but clainmed an overpaynment of $29.70 in taxes. Petitioner
di d, however, attach to his return copies of various information
returns of ampunts paid to himby various payers that included
Social Security retirenment benefits, nonenpl oyee conpensati on,
and IRS Forms W2 from several enployers. The 1997 return al so
i ncluded a two-page typewitten statenent by petitioner extolling
the reasons why he was not |iable for Federal incone taxes.

Those reasons can best be described as tax protester argunents.*

In the notices of deficiency, respondent nmade certain
adj ustnments on petitioner's 1995 tax return recategorizing
petitioner's reported inconme and disallowed certain item zed
deductions and certain trade or business expenses, including a
net operating |loss carryover deduction, all for |ack of
substantiation. The adjustnents for 1996 al so involved a
recat egori zing of inconme and the disallowance of various trade or
busi ness expenses.

It does not appear that petitioner was engaged in any trade

or business activity during 1997. Respondent determ ned the

4 Al t hough the record is not clear, it appears that
respondent did not accept petitioner's purported return as a
return, and, therefore, it was not fil ed.



deficiency for that year solely fromthe payer infornation forns
that petitioner included with the zero return he submtted for
1997.

The first issue is petitioner's claimthat respondent is
barred by expiration of the period of limtations for assessnent
under section 6501(a). Petitioner's 1995 return was filed
timely. H's 1996 return was filed on October 22, 1997, and the
return for 1997 was received by respondent on Cctober 16, 1998.
Respondent mailed the notice of deficiency for the years 1995 and
1996 on January 27, 1999. The notice of deficiency for 1997 was
mai | ed on June 18, 1999.

Section 6501(a) provides generally that taxes inposed by the
I nt ernal Revenue Code shall be assessed within 3 years after the
return is filed, whether or not such return was filed on or after
the date prescribed. Section 6501(c)(3) provides that, in the
case of failure to file a return, the tax may be assessed, or a
proceeding in Court for the collection of such tax may be begun
W t hout assessnent, at any tinme. Calendar year taxpayers are,
under section 6072(a), required to file their income tax returns
and pay the taxes thereon on or before April 15 follow ng the
cl ose of the taxable year

The Court holds that the notices of deficiency were nail ed
by respondent well within the tinme periods provided by section

6501(a). Respondent, therefore, is not barred fromthe
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assessnment and coll ection of taxes against petitioner for the 3
years at issue.

Wth respect to the adjustnents in the notices of
deficiency, petitioner neither presented evidence nor provided
any testinmony relating to respondent's adjustnents for the 3
years in question. Petitioner's testinony dwelled on the letter
he received fromrespondent's Menphis, Tennessee, office stating
that he owed no taxes for 1995 and 1996. See supra note 3. In
addition, petitioner testified that he had "a | ot of
constitutional questions that | can't raise here, which |'ve
asked to be raised in a District Court, which |I've already filed
suit."® However, petitioner did not deny receiving the anmounts
paid to himthat various payers reported to respondent.
Petitioner presented no testinony or docunentary evidence to
substantiate the various item zed deductions and trade or
busi ness expenses respondent disallowed for |ack of
substantiation. Petitioner concluded his testinony with the
statenent that his case rested on "constitutional questions |
want to raise up in the Federal District Court, and that wll,
hopefully, include taxes that | may or nmay not owe." On brief,

petitioner argued the same constitutional objections, all of

5 In his brief, petitioner identified the case as docket
No. CV-S-00-535-LDG (RLH), Federal District Court, District of
Nevada, 9th District, in which he is claimng the U S. Tax Court
has no jurisdiction over him



which relate to argunents generally raised by protesters, the
merits of which need not be addressed here. Suffice it to say
that petitioner has not established that respondent’'s adjustnents
are in error. Therefore, the adjustnents referred to and

descri bed as issues 2 and 3 are sust ai ned.

The final issue is whether petitioner is |liable for the
accuracy-rel ated penalty under section 6662(a) for negligence or
disregard of rules or regulations for the year 1997. Section
6662(a) provides that, if it is applicable to any portion of an
under paynment in taxes, there shall be added to the tax an anount
equal to 20 percent of the portion of the underpaynent to which
section 6662 applies. Section 6662(b)(1) provides that section
6662 shall apply to any underpaynent attributable to negligence
or disregard of rules or regul ations.

Section 6662(c) provides that the term "negligence" includes
any failure to make a reasonable attenpt to conply with the
provi sions of the Internal Revenue |aws, and the term "di sregard"”
i ncl udes any carel ess, reckless, or intentional disregard of
rules or regulations. Negligence is the |lack of due care or
failure to do what a reasonable and ordinarily prudent person

woul d do under the circunstances. See Neely v. Conmi ssioner, 85

T.C. 934, 947 (1985). Negligence also includes any failure by
t he taxpayer to keep adequate books and records or to

substantiate itens properly. See sec. 1.6662-3(b)(1), Inconme Tax



- 8 -

Regs. Under section 6664(c), no penalty shall be inposed under
section 6662(a) with respect to any portion of an underpaynent if
it is showmn that there was a reasonabl e cause for such portion
and that the taxpayer acted in good faith with respect to such
portion. The determ nation of whether a taxpayer acted with
reasonabl e cause and in good faith depends upon the facts and

ci rcunst ances of each particular case. See sec. 1.6664-4(b) (1),

| ncone Tax Regs. Relevant factors include the taxpayer's efforts
to assess his or her proper tax liability, the know edge and
experience of the taxpayer, and reliance on the advice of a

prof essional, such as an accountant. See Drunmond V.

Comm ssioner, T.C Meno. 1997-71. However, the nost inportant

factor is the extent of the taxpayer's effort to determ ne the
taxpayer's proper tax liability. See sec. 1.6664-4(b)(1), Incone
Tax Regs. An honest m sunderstanding of fact or law that is
reasonable in light of the experience, know edge, and educati on
of the taxpayer may indicate reasonabl e cause and good faith.

See Reny v. Commi ssioner, T.C Meno. 1997-72.

Petitioner made an insufficient effort to determne his
proper tax liability for 1997 by submtting to respondent a
return that disavowed any inconme or any tax liability in spite of
the receipt by petitioner during the years of incone paynents
that, in previous years, petitioner had reported. There was no

reasonabl e or honest m sunderstanding of fact or |aw by



petitioner. Inposition of the section 6662(a) penalty in this
case is anply justified and, therefore, is sustained.
Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sions will be entered under

Rul e 155 in docket No. 6195-99S and

for respondent in docket No. 13337-99S.




