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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect when the petition was filed.! Pursuant to

section 7463(b), the decision to be entered is not revi ewabl e by

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue. Al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedure.



any other court, and this opinion shall not be treated as
precedent for any other case.

Respondent determ ned a $19, 797 deficiency in petitioners’
2005 Federal inconme tax, an addition to tax under section
6651(a) (1) of $3,815, and a section 6662(a) accuracy-rel ated
penal ty of $3,959.2 The deficiency is based on respondent’s
di sal l owance of petitioners’ clainmed | osses fromrental real
estate activities. The issues for decision are: (1) Wether
the section 469 passive activity rul es preclude deducting | osses
fromrental real estate activities; (2) whether an addition to
tax under section 6651(a)(1l) is applicable; and (3) whether an
accuracy-rel ated penalty under section 6662(a) is applicable.?

Sone of the facts have been stipulated, and they are so
found. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine of filing the
petition, petitioners were residents of the State of New York.
For matters of convenience, we will conbine our findings and
di scussi on herein.

Petitioner Jennifer Alah (Ms. Ajah) is an attorney, and
petitioner Marcel Ajah (Dr. A ah), her husband, is a nedica

doctor. Petitioners owed two rental properties in 2005. One

2All dollar amounts are rounded to the nearest doll ar.

30 her adjustnents were nade to petitioners’ return that
were conputational and, therefore, will not be discussed.
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was a commercial property located in Janmaica, New York, which was
the location of Dr. A ah’s nedical practice. The second was a
single-famly residence in Baltinore, Maryland. Only Ms. A ah
was involved in the rental real estate activities.*

The rental property in Maryland was sold for $80,000 in
2005. Petitioners did not report the sale on their 2005 joint
Federal inconme tax return.

Petitioners’ joint Federal incone tax return for 2005 was
prepared by an accountant and filed on July 25, 2006.

Petitioners supplied the accountant with the requisite
docunentation for the conpletion of their Federal incone tax
return and conplied with the accountant’s request for nore
information. There is no record of an extension request’s being
filed. The return, as filed, showed an adjusted gross incone of
$192,070. Ms. Aah’s 2005 Form W2, Wage and Tax Statenent,
showed earni ngs of $67,500, and Dr. Ajah’s showed earnings of
$130,000. A Schedule C, Profit or Loss From Business, was al so
submitted showi ng $51, 807 of net profit froma business. After
exenpti ons and deductions, petitioners’ return reflected a refund

of $724. Wth the return, petitioners filed Schedule E

“Dr. Ajah did not appear at trial and did not execute the
stipulation of facts. Therefore, the Court will dismss this
case as to petitioner Marcel Ajah for |lack of prosecution. See
Rul e 123(b). The Court will enter a decision as to petitioner
Marcel Ajah consistent with the decision to be entered as to
petitioner Jennifer A ah.



Suppl enmental | ncome and Loss, reporting rental inconme for both
properties of $36,500 and total expenses, including depreciation,
for both properties of $97,415. Petitioners clainmed | osses of
$60, 915 in connection with the rental properties. No election to
aggregate the rental properties was filed with the return.

Respondent’s notion for sumary judgnent was deni ed because
there was a genuine issue of material fact as to whether Ms.
Ajah was a real estate professional in 2005.

Burden of Proof

The Comm ssioner’s determ nations are presuned correct, and
t he taxpayer bears the burden of proving that a determ nation set
forth in a notice of deficiency is incorrect. See Rule 142(a);

Welch v. Helvering, 290 U S. 111, 115 (1933). Deductions are a

matter of |egislative grace, and the taxpayer bears the burden of
proving that he is entitled to any deduction clained. Rule 142;

New Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934).

Pursuant to section 7491(a), the burden of proof as to
factual matters shifts to the Conm ssioner under certain
circunstances. Ms. Ajah neither alleged that section 7491(a)
appl i es nor established her conpliance with the substantiation
and recordkeeping requirenents. See sec. 7491(a)(2)(A) and (B)
Ms. Ajah, therefore, bears the burden of proof. See Rule

142(a) .



Section 469 Losses From Rental Real Estate Activities

Ms. A ah argues that all of the passive |osses fromrental
real estate activities should be allowed to be taken as a
deducti on agai nst passive incone because she was a real estate
prof essional in 2005. |In general, passive activity credits and
| osses are not allowed. Sec. 469(a). A passive activity is
defined as “any activity--(A) which involves the conduct of any
trade or business, and (B) in which the taxpayer does not
materially participate.” Sec. 469(c)(1). A passive activity
loss is defined as the excess of the aggregate |osses from al
passive activities for the taxable year over the aggregate incone
fromall passive activities for that year. Sec. 469(d)(1).
Rental real estate activity is generally treated as a per se
passive activity regardl ess of whether the taxpayer materially
participates. Sec. 469(c)(2), (4).

Exceptions to the general per se passive activity rule
include: (1) If the taxpayer is in a real property business (a
real estate professional) under section 469(c)(7)(B), then he is
treated as involved in a trade or business and subject to the
mat eri al participation requirenents of section 469(c)(1); and (2)
if the taxpayer actively participates in the rental real estate
activities, then he is entitled to an offset of up to $25, 000

agai nst his passive activity |osses under section 469(i).
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A taxpayer qualifies as a real estate professional and is not
engaged in a passive activity if:

(1) nore than one-half of the personal services
performed in trades or businesses by the taxpayer during
such taxabl e year are perfornmed in real property trades or
busi nesses in which the taxpayer materially participates,
and

(11) such taxpayer perforns nore than 750 hours of
services during the taxable year in real property trades or
busi nesses in which the taxpayer materially participates.

Sec. 469(c)(7)(B). In the case of a joint return, the sane
spouse nust satisfy each requirenent. 1d.

I n establishing whether a taxpayer’s real property
activities result in passive activity | osses, each interest in
rental real estate is treated as a separate rental real estate
activity unless the qualifying taxpayer nmakes an election to
treat all interests in rental real estate as a single rental real
estate activity. Sec. 469(c)(7)(A). The taxpayer must clearly
notify the Comm ssioner of his intent to make an election to

treat multiple real estate activities as a single activity. See

Kni ght - R dder Newspapers, Inc. v. United States, 743 F.2d 781,

795 (11th Cr. 1984). A statenent of election nust be filed with

the taxpayer’s original return declaring that the election is

under section 469(c)(7)(A). Sec. 1.469-9(9g)(3), Incone Tax Regs.
Section 1.469-5T(f)(4), Tenporary Incone Tax Regs., 53 Fed.

Reg. 5727 (Feb. 25, 1988) provides:



The extent of an individual’s participation in an activity
may be established by any reasonabl e neans. Cont enpor aneous
daily tinme reports, logs, or simlar docunents are not
required if the extent of such participation may be

est abl i shed by ot her reasonabl e neans. Reasonabl e neans for
pur poses of this paragraph may include but are not limted
to the identification of services perfornmed over a period of
time and the approxi mate nunber of hours spent performng
such services during such period, based on appoi nt nent

books, cal endars, or narrative summaries.

This Court has acknow edged that these tenporary regul ations do
not explicitly state what records a taxpayer needs to maintain,
but we have consistently held that they do not allow a postevent

“bal | park guesstimate”. Fower v. Conm ssioner, T.C Meno. 2002-

223; Goshorn v. Conmi ssioner, T.C. Mnp. 1993-578.

Ms. Ajah argues that she qualifies as a real estate
professional for the year in issue. She relies upon certificates
fromthe Long Island Board of Realtors, Inc., the Miultiple
Li sting Service of Long Island, Inc., and the State of New York
Department of State Division of Licensing Services. These
certificates reflect, respectively, that for 2005 she pl edged to
adhere to the realtor code of ethics, had conpleted required
courses on broker rules and regul ations, and was |icensed as a
real estate broker. Ms. Ajah testified that she worked at | east
20 hours a week for the 52 weeks of 2005 on the two rental
properties. Ms. Ajah did not offer any evidence as to the
nunber of hours she worked as an attorney in 2005. No

cont enpor aneous record, cal endar, appoi ntnent book, or any other
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met hod of recording tine spent between rental real estate

activities and activities as an attorney was provided. Thus, the

Court is unable to conclude that nore than one-half of Ms.

Aj ah’ s personal services were devoted to the rental properties.
We conclude that Ms. Ajah’s nmethod of cal cul ating her tine

spent participating in the rental activities constitutes an

i nperm ssi ble “ball park guesstimate”. See Fow er v.

Conmi ssi oner, supra; see also Goshorn v. Conm Ssioner, supra.

Ms. Ajah did not establish by reasonabl e neans that she
performed nore than one-half of her personal services in rea
property trades or businesses.

Petitioners did not file an election with their return to
treat the two rental real estate interests as one activity.
Petitioners did aggregate the rental properties on their Schedul e
E and nay have done so in the past. This Court has consistently
hel d that aggregating rental properties on Schedule E is not a
deened el ection under the requirenments of section 469(c)(7)(A).

Trask v. Comm ssioner, T.C Meno. 2010-78 (citing Kosonen v.

Commi ssioner, T.C Menp. 2000-107 (aggregation of |osses was not

cl ear notice of election under section 469(c)(7))). Therefore,
Ms. Ajah would need to perform 750 hours of service for each
rental real estate interest for a total of 1,500 hours to neet
the test in section 469(c)(7)(B)(ii). If Ms. A ah’s testinony

(working a m nimum of 20 hours per week) was accepted as the



nunmber of hours engaged in real estate activities, her total
hours for both rental properties would be 1,040 hours, |ess than
the required 1,500 hours.

Because we have concluded that Ms. Ajah was not a real
estate professional under section 469(c)(7)(B), her rental real
estate activities in 2005 were per se passive activities. See
sec. 469(c)(2), (4). W nust now deci de whether Ms. Ajah is
entitled to a $25,000 offset under section 469(i). A taxpayer
who “actively participated” in a rental real estate activity can
deduct a maxi mum | oss of $25,000 per year related to the
activity. Sec. 469(i)(1) and (2). This exceptionis fully
phased out, however, when adjusted gross incone (Ad) equals or
exceeds $150,000. Sec. 469(i)(3)(A). Petitioners reported AQ
of $192, 070.

Accordingly, petitioners cannot deduct any of the passive
activity losses for 2005, and respondent’s determnation is
sustained with respect to the section 469 disall owance.

Addition to Tax Under Section 6651(a)(1)

Section 6651(a)(1l) inposes an addition to tax for failure to
file a return on the date prescribed (determned with regard to
any extension of tinme for filing) unless the taxpayer establishes
that the failure is due to reasonabl e cause and not due

to wllful neglect. United States v. Boyle, 469 U S. 241, 243

(1985). *“Reasonabl e cause as applied in section 6651 has been
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defined as the ‘exercise of ordinary business care and

prudence.’” Estate of Duttenhofer v. Conm ssioner, 49 T.C 200,

204 (1967) (quoting Se. Fin. Co. v. Conm ssioner, 153 F.2d 205,

205 (5th Gr. 1946), affg. 4 T.C. 1069 (1945)), affd. 410 F. 2d
302 (6th Gr. 1969); see also sec. 301.6651-1(c)(1), Proced. &
Adm n. Regs. The section 6651(a)(1) addition to tax is equal to
5 percent of the anount of tax required to be shown on the return
if the failure is not for nore than 1 nonth, with an additional 5
percent to be added for each nonth or partial nonth during which
the failure to file continues, not to exceed 25 percent in the
aggr egat e.

Initially, the Conm ssioner has the burden of production
with respect to any penalty, addition to tax, or additional
anount. Sec. 7491(c). The Conm ssioner satisfies this burden of
production by com ng forward with sufficient evidence that
indicates that it is appropriate to inpose the penalty. See

H gbee v. Conm ssioner, 116 T.C 438, 446 (2001). Once the

Comm ssi oner satisfies this burden of production, the taxpayer
must persuade the Court that the Comm ssioner’s determnation is
in error by supplying sufficient evidence of an applicable
exception. Id.

Respondent satisfied his burden here. Petitioners’ return
was not filed until July 25, 2006, nore than 3 nonths after the

due date. There is no record of an extension request’s being
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filed for petitioners’ return. Therefore, it is up to
petitioners to persuade the Court that their failure to file was
due to reasonable cause and not willful neglect.

Ms. Ajah relied on her claimthat she and her husband
si gned an extension request and gave it to their accountant to
show t hat they had reasonable cause for not tinely filing their
return. The burden of pronpt filing cannot be shifted from
petitioners to their enployee or agent, which woul d include

petitioners’ accountant. See United States v. Boyle, supra at

249-250. The fact that petitioners’ accountant was expected to
attend to the matter did not relieve petitioners fromtheir duty
to conply with the statute. See id. at 250.

Ms. Ajah also argues that there was no willful neglect
because the return, as filed, reflected a refund of $724;
therefore, no tax was owed. Ms. Ajah’s argunment that the return
did not have to be tinely filed because they believed a refund
was due is msplaced. Al individuals who have gross incone that
equal s or exceeds the exenption anmount nust file a Federal incone
tax return. Sec. 6012(a)(1)(A).°> Petitioners had gross incone
wel |l in excess of the exenption anount and were required to

tinely file a Federal inconme tax return.

SPetitioners fail to nmeet the criteria for any of the
exceptions listed in sec. 6012.
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Therefore, there was no reasonabl e cause for petitioners’
failure to tinely file their 2005 Federal incone tax return, and
they are liable for an addition to tax under section 6651(a)(1).

Accur acy-Rel ated Penalty Under 6662(a)

Section 6662(a) and (b)(2) provides that a taxpayer nay be
liable for a penalty of 20 percent of the portion of an
under paynment of tax attributable to a substantial understatenent
of income tax. An understatenment of incone tax is substantial if
it exceeds the greater of 10 percent of the tax required to be
shown on the return or $5,000. Sec. 6662(d)(1)(A). Respondent
has the burden of production with respect to the accuracy-rel ated
penalty. See sec. 7491(c).

Ten percent of the tax required to be shown on petitioners’
return was $4,535. Petitioners’ understatenment nust exceed
$5,000 to be deened substantial. Petitioners understated their
tax by $19,797.%° Therefore, respondent has net his burden of
pr oducti on.

Al t hough a substantial understatenent of incone tax is
determ ned by a straightforward mat hemati cal equation, the
reasonabl e cause and good faith exception of section 6664 stil

applies if warranted. The exception is for any portion of an

Because we find that there was a substantial understat enent
of incone tax, there is no need to discuss other attributions to
whi ch the accuracy-rel ated penalty woul d apply.
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under paynent if there was reasonabl e cause and the taxpayer acted
in good faith for that portion. Sec. 6664(c). Wether a

t axpayer acted with reasonabl e cause and good faith is determ ned
by the relevant facts and circunstances on a case-by-case basis.

Stubblefield v. Comm ssioner, T.C. Mno. 1996-537; sec. 1.6664-

4(b) (1), Inconme Tax Regs. “Reliance on an information return,
pr of essi onal advice, or other facts, however, constitutes
reasonabl e cause and good faith if, under all the circunstances,
such reliance was reasonable and the taxpayer acted in good

faith.” Sec. 1.6664-4(b)(1), Incone Tax Regs.; see United States

v. Boyle, supra at 251. An honest m sunderstandi ng of fact or

law that is reasonable in the [ight of the experience, know edge,

and education of the taxpayer may indicate reasonabl e cause and

good faith. Reny v. Conm ssioner, T.C Meno. 1997-72; sec.
1.6664-4(b) (1), Incone Tax Regs. The nost inportant factor is
the extent of the taxpayer’s effort to assess the proper tax

l[tability. Stubblefield v. Conmm ssioner, supra; sec. 1.6664-

4(b) (1), Inconme Tax Regs.

Section 469 and its regul ations cover a highly conplex area
of the tax code. Although Ms. Ajah is an attorney who runs her
own firm she is not a tax attorney, and it is not unreasonable
for her to seek guidance in this conplicated area. She and her
husband enlisted the advice and hel p of an accountant to conplete

their 2005 Federal incone tax return. W find Ms. A ah’s
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testinony credible that they presented the accountant with the
proper docunents and conplied with requests for additional

i nformati on when asked. The accountant then assured petitioners
that they were entitled to the | osses generated by the rental

real estate activities. “To require the taxpayer to * * * seek a
‘second opinion,” * * * would nullify the very purpose of seeking
the advice of a presuned expert in the first place.” United

States v. Boyle, 469 U S. at 251 (citing Haywood Lunber & M ning

Co. v. Conm ssioner, 178 F.2d 769, 771 (2d G r. 1950), nodifying

12 T.C. 735 (1949)). W find, after considering all the facts
and circunstances, that petitioners are not liable for the
accuracy-rel ated penalty under section 6662(a) for 2005.

To reflect the foregoing,

An appropriate order and

decision will be entered.




