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DI NAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Subsequent section references

are to the Internal Revenue Code in effect for the years in
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i ssue, and Rule references are to the Tax Court Rules of Practice
and Procedure.

Respondent determ ned deficiencies in petitioner’s Federal
i ncome taxes of $1,811, $2,214, and $2,272 and accuracy-rel ated
penal ties of $362, $443, and $454 for the taxable years 1995,
1996, and 1997, respectively.

The issues for decision are, wth respect to each year in
issue: (1) Whether petitioner is entitled to an earned incone
credit; (2) whether petitioner is entitled to a dependent
exenption deduction; (3) whether petitioner is entitled to head
of household filing status; and (4) whether petitioner is liable
for an accuracy-related penalty for negligence or disregard of
rules or regul ati ons under section 6662(a). Because of our
finding with respect to the first issue, the second and third
I ssues are noot.

Sone of the facts have been stipulated and are so found.
The stipulations of fact and the attached exhibits are
incorporated herein by this reference. Petitioner resided in
Br ookl yn, New York, on the date the petition was filed in this
case.

Petitioner was married in Bangl adesh in March 1995, and her
son was born on Decenber 3, 1995. Petitioner subsequently

separated from her husband in 1997 and received a divorce in June
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1998. Petitioner’s husband resided in Bangl adesh during their
entire marriage.

During the years in issue, petitioner lived in a second
floor, two bedroom apartnent with a nonthly rent of $700. She
resided wth her son, father, sister, two or three brothers, and
during 1995, her nother. Her father and brothers were all
enpl oyed outside the hone. Al the nenbers of the household
woul d pool their noney together, and petitioner would receive an
al  owance from her father

Petitioner reported the followng tax liability for each of

the foll ow ng years:

1995 1996 1997
| ncone tax - 0- - 0- - 0-
Sel f - enpl oynment t ax $809 $958 $991
Earned i ncone credit 1,811 2,152 2,210
Ref und 1, 002 1,194 1,218

Respondent determ ned that petitioner was liable for deficiencies
of $1,811, $2,214, and $2,272 for each respective year. In
maki ng this determ nation, for each year in issue respondent
changed petitioner’s filing status from head of household to
married filing separately, disallowed the dependent exenption
deduction clained for petitioner’s son, and disallowed the

cl ai med earned incone credit. Respondent did not make
significant adjustnments to the self-enploynment incone tax
l[itability reported on the returns. Finally, respondent

determ ned that petitioner was |liable for accuracy-rel ated
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penal ties for negligence for an underpaynent equal to the entire
anount of the deficiency for each year in issue.

The first issue for decision is whether petitioner is
entitled to earned incone credits. An earned incone credit is
allowed to an eligible taxpayer under section 32(a) in an anount
based upon a percentage of the taxpayer’s earned incone. Earned
incone is defined under section 32(c)(2) to include the anmount of
t he taxpayer’s net earnings from self-enpl oynent.

Respondent argues that petitioner is not entitled to the
earned inconme credit for a nunber of reasons. One reason, the
only one we need discuss, is that petitioner had no earned incone
during the years in issue.? W agree with respondent.

Petitioner testified that during the years in issue, she and her
sister were tailors, performng work in their house. On
petitioner’s tax returns for the years in issue, she reported
$5, 723, $6,783, and $7,016 in incone on Schedul es C-EZ, Net
Profit From Busi ness. No business expenses were clained as
deductions in any year. No business nanme or other information
was provided for any of the years, aside fromthe notation “self
enpl oyed” as a description of the principal business. In 1995
and 1996, the “principal business code” was not provided on the

form In 1997, however, petitioner reported the code as “2659".

!Respondent argues in his nenorandumfiled at trial that the
only evidence shown to respondent that petitioner earned incone
was a picture of petitioner at a sew ng machi ne.
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We take judicial notice of the 1997 instructions for conpleting
this formavail able fromrespondent. According to these

instructions, this code falls under the major category “Trade,

Wol esal e--Sel li ng Goods to O her Businesses, etc.”, the heading
“Nondur abl e Goods, Including Food, Fiber, Chemcals, etc.”, and
the listing “Selling for your own account.” This is not the type

of business in which petitioner testified she was engaged during
each year in issue, that of a tailor operating out of her hone.
Furthernore, there is nothing in the record, other than
petitioner’s own scant testinony, to support a finding that
petitioner earned incone in any anmount. W therefore agree with
respondent and find that petitioner had no earned incone in any
of the years in issue. It further appears fromthis record that
petitioner reported inconme for each of the years in issue in
order to claimthe earned incone credit, and we so find.

The second and third issues for decision are whether
petitioner is entitled to dependent exenption deductions and
whet her petitioner is entitled to head of household filing
status. Petitioner did not report any incone on her returns
ot her than the self-enploynent inconme we have found that she did
not earn. Respondent does not argue that petitioner had any
ot her, unreported sources of income. Wthout incone, petitioner
cannot be liable for Federal incone taxes, and the issues of

deductions and filing status are consequently noot. Accordingly,
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the deficiencies determ ned by respondent nmust be reduced by the
appropriate anounts in the Rule 155 conputations required in this
case. ?

The final issue for decision is whether petitioner is |liable
for accuracy-related penalties for negligence under section
6662(a). Section 6662(a) inposes a 20-percent penalty on the
portion of an underpaynment attributable to any one of various
factors, one of which is negligence or disregard of rules or
regul ations. An underpaynent is defined as foll ows:

SEC. 6664(a) Underpaynent.--For purposes of this
part, the term “underpaynent” neans the anmount by which
any tax inposed by this title exceeds the excess of--

(1) the sum of --

(A) the anpbunt shown as the tax by the
t axpayer on his return, plus

(B) anpunts not so shown previously assessed
(or collected w thout assessnent), over

(2) the anobunt of rebates made.

For purposes of paragraph (2), the term “rebate” neans
so nmuch of an abatenent, credit, refund, or other
repaynent, as was nmade on the ground that tax inposed
was | ess than the excess of the anmpbunt specified in
paragraph (1) over the rebates previously nade.

2The deficiencies nmust be reduced to reflect our hol ding
that respondent was in error in (1) his increases to petitioner’s
inconme tax in 1996 and 1997 due to the change of filing status
and di sal | onance of deductions, and (2) his failure to subtract
t he amounts of self-enploynent inconme taxes fromthe deficiencies
in 1995, 1996, and 1997.
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Nothing in the record indicates that any anobunts were previously
assessed or collected, or that any rebates were nade to
petitioner. Therefore, there can be no underpaynents in this
case because for each year in issue the tax inposed by the
I nternal Revenue Code was zero and did not exceed the anount of
tax shown on the return.® W therefore hold that petitioner is
not |liable for the accuracy-rel ated penalties determ ned by
respondent.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.

3Conpare the definition of an underpaynent in sec. 6664(a)
with the definition of a deficiency in sec. 6211(a). Wile the
definitions are substantially simlar, the latter--in contrast to
the fornmer--treats the excess of the earned incone credit clainmed
(or allowed) over the tax shown (or inposed) as a negative anount
of tax. See sec. 6211(b)(4).



