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P had a self-directed | RA account of which C was the
custodian. P requested that C purchase commobn stock in X
for the IRA. Al though the investnent in X stock was not
prohibited, C, as a matter of policy, refused to purchase
the stock because X was not publicly traded. P arranged for
C to issue a check drawn on the | RA account made payable to
X. Csent the check to P, who forwarded it to X. X issued
the stock in the name of Ps IRA. P received X s stock and
delivered the stock to C R determned that there was a
distribution fromthe IRAto P

Held: P was a conduit for C and there was no
distribution fromthe IRAto P. Lem show v. Conmm ssioner,
110 T.C. 110 (1998), di stingui shed.

David Bruce Spizer, for petitioner.

Emle L. Hebert 11l and Louis John Zeller, Jr., for

respondent.
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OPI NI ON

DAWSON, Judge: This case was assigned to Special Trial
Judge Carleton D. Powell| pursuant to section 7443A(b)(3) and
Rul es 180, 181, and 182.! The Court agrees with and adopts the
opi ni on of the Special Trial Judge, which is set forth bel ow

OPI NI ON OF THE SPECI AL TRI AL JUDGE

PONELL, Special Trial Judge: Respondent determ ned a

deficiency of $17,393 and a section 6662 accuracy-rel ated penalty
of $3,479 in petitioner’s 1998 Federal incone tax. After
concessions,? the issue is whether a transaction involving the
purchase of stock in S K/RMA., Inc. (S.K),3 constituted a
distribution to petitioner fromhis individual retirenment account
(I1RA). At the tinme the petition was filed, petitioner resided in

New Orl eans, Loui si ana.

1 Unless otherw se indicated, section references are to the
I nternal Revenue Code in effect for the year in issue, and Rule
references are to the Tax Court Rules of Practice and Procedure.

2 Petitioner concedes that he failed to report $87 of
interest income. Respondent concedes that petitioner is not
liable for the sec. 6662 penalty.

3 S.K apparently stands for Snoothie King, which we gather
was the trade nanme of a product.
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Backgr ound

This case was submtted fully stipulated under Rule 122, and
the applicable facts nay be summari zed as follows.* During 1998
petitioner maintained a self-directed IRA. Pershing, a division
of Donal dson, Lufkin & Jenrette Securities Corp., was the
custodi an of the IRA, and Hi bernia Investnents, L.L.C
(H bernia), was the investnent adviser.

Petitioner could request that the funds of the |IRA be
invested in specific assets (specific nutual funds, stocks,
etc.). These requests were typically made by tel ephone to
Hi bernia, and Pershing, as custodian, would then execute the
requests. I n Septenber 1998, petitioner requested that his |IRA
i nvest $40,000 in the stock of S.K. An enployee of Hibernia
informed petitioner that although S.K stock could be held as an
asset of the I RA Pershing would not purchase the stock on behal f
of the | RA because the stock was not publicly traded.
Subsequently, petitioner contacted S.K directly and was inforned
that its stock was available for purchase directly fromS. K
Petitioner and Hi bernia determned that the IRA could invest in
S.K if Pershing issued a check payable directly to S. K
Hi bernia furnished petitioner wwth a “Di stribution Request Fornf

from Pershing to facilitate the issuance of the check. The form

4 The facts are not in dispute and the issue is primarily
one of law. Sec. 7491, concerning burden of proof, has no
bearing on this case.
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stated that “(Use of this formw Il result in a distribution
reportable to the IRS [Internal Revenue Service] on Form 1099-R
[ Di stributions From Pensions, Annuities, Retirenment or Profit-
Sharing Plans, |IRAs, Insurance Contracts, etc.]).”

On Septenber 14, 1998, petitioner executed the form
requesting Pershing to issue a $40,000 check nmade payable to S. K
and instructed that the check constituted an investnment of his
| RA assets. Pershing sent petitioner a confirmation letter
indicating that a distribution of $40,000 had occurred on
Septenber 15, 1998, and instructed petitioner to contact Pershing
if he had any questions. On the same day, Pershing issued the
$40, 000 check payable to S. K. drawn on petitioner’s | RA account.
Pershing sent the check to petitioner. Petitioner did not
negoti ate the check. Instead, petitioner forwarded the check
directly to S. K

A “Menorandum of Corporate Stock Purchase” nmintained by
S.K. reflected that, on Cctober 29, 1998, petitioner’s |IRA
pur chased 714. 28 shares of stock for $40,000. On Decenber 1,
1998, S.K. issued stock certificate No. 3. The certificate
stated that “1 RA fbo ROBERT ANCIRA, M D. DLJSC. is the owner” of
714.28 shares. For reasons that are not clear, the stock was not
i medi ately transferred to Pershing or to petitioner. Petitioner
was unaware that Pershing did not have the stock until rnuch

| ater. \When petitioner |earned that the stock had not been
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transferred to Pershing, which was after the notice of deficiency
was issued, he contacted S.K and had the certificate sent to
him Petitioner then delivered the stock to Pershing, and the
stock was accepted by Pershing and placed in petitioner’s |IRA
account .

For petitioner’s 1998 Federal inconme tax year, Pershing
i ssued petitioner a Form 1099-R, indicating that a $40, 000
di stribution had been nmade to petitioner. Petitioner did not
report this $40,000 transaction on his 1998 Federal incone tax
return.

Respondent determ ned that the check issued by Pershing on
Septenber 14, 1998, constituted a distribution fromthe IRAtO
petitioner and was includable in incone under sections 408(d) and
72. Respondent al so inposed the section 72(t) 10-percent
addi tional tax.

Di scussi on

Section 408(d)(1) provides that “any anount paid or
di stributed out of an individual retirenent plan shall be
included in gross incone by the * * * distributee * * * in the
manner provided under section 72.” Respondent argues that
petitioner’s conpletion of the distribution request formand the
resulting i ssuance of the $40, 000 check constituted a

distribution to petitioner under section 408(d)(1).
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Nei t her the Internal Revenue Code nor the applicable
regul ati ons provide specific guidance on whether an amount is
consi dered to have been “paid or distributed out of an individual
retirement plan” in the circunstances here. |f, on petitioner’s
i nstructions, Pershing had paid the $40,000 to S. K. for its
stock, there sinply would have been an investnent in an asset of
the IRA, and there woul d have been no question whet her there had
been a distribution to petitioner. Simlarly, if Pershing had
delivered the check to a broker who had purchased the shares for
petitioner’s | RA account, there would have been no distribution.
The broker woul d have been Pershing’s agent. The question then
i s whether, when Pershing delivered the check made out to S.K to
petitioner, who in turn delivered it to S.K to purchase the
stock for the I RA account, there was a distribution to
petitioner. W point out that the question does not involve
whet her there was a nontaxable rollover of the I RA assets within
the period specified by section 408(d)(3).

In Dianond v. Conm ssioner, 56 T.C 530, 541 (1971), affd.

492 F.2d 286 (7th Gr. 1974), we noted: “W accept as sound | aw
the rule that a taxpayer need not treat as incone noneys which he
did not receive under a claimof right, which were not his to

keep, and which he was required to transmt to soneone el se as a

mere conduit.”



- 7 -

Wil e the considerations in Dianond may have been different,
we believe that our observation is applicable here. From our
perspective, the soundest view of this case is that petitioner
acted as a conduit for Pershing by both arrangi ng the stock
purchase and ensuring that the check was delivered to S. K The
| RA was a custodial account, and Pershing was the trustee
thereof, as well as the holder of the assets in the account.

Sec. 408(h); sec. 1.408-2(d), Incone Tax Regs. Petitioner
exercised his right, under the I RA agreenent, to direct
investnments of the | RA assets by requesting that Pershing invest
a portion of his IRA assets in S. K stock. Because of Pershing' s
policy not to purchase securities that are not publicly traded,
petitioner acted as a conduit for Pershing in arranging the

i nvestnment. The check was payable to and negotiated by S.K  The
stock was issued to the | RA account.

Petitioner’s actions as the I RA trustee’s agent consisted of
insuring that the check was delivered to S.K. W are not aware
of any provisions of the Internal Revenue Code, applicable
regul ations, or case law that prohibit a taxpayer fromacting as
a conduit for an IRA trustee under the circunstances presented
here. W further note that it cannot be argued cogently that
petitioner was in constructive receipt of the assets represented

by the transaction. See Estate of Brooks v. Conmm ssioner, 50

T.C. 585 (1968). “Its essence [of constructive receipt] is that
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funds which are subject to a taxpayer’s unfettered conmand and

which he is free to enjoy at his option are constructively

recei ved by himwhether he sees fit to enjoy themor not.” [d.

at 592. Specifically, under Louisiana |law, petitioner was not a

hol der of and could not negotiate the check. La. Rev. Stat. Ann.

secs. 10:1-201 (defining a holder); 10:3-201 (defining

negoti ation); 10:3-301 (defining an individual entitled to

enforce an instrunment) (West 1993). Petitioner’s actions as a

conduit for the IRA trustee in these Iimted circunstances

viol ated no prohibition regarding a taxpayer’s relationship to

his IRA and, therefore, did not result in a distribution.
Respondent argues that this transaction is controlled by

Lem show v. Commi ssioner, 110 T.C. 110 (1998). |In Lem show the

taxpayer made withdrawals fromretirenment accounts, invested the
distributions in stock, and contributed the stock to a new | RA
We held that this transaction could not qualify as a tax-free
roll over of qualified plan assets because the character of the
property transferred to the new | RA was different fromthe
character of the property distributed to the taxpayer, and,
therefore, under section 402(c)(1l) the transaction did not

qualify as a rollover. 1d. at 113. But, in this case,
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petitioner received no cash. Lem show, therefore, is not on
poi nt.>%

Nor do we find any significance in the fact that S.K did
not imredi ately deliver the shares to Pershing. |In this regard,
we point out again that we are not dealing directly with the 60-
day limtation on a rollover of a distribution under section
408(d)(3). Rather, we are concerned with whether the del ayed
transfer of the stock certificate alters our conclusion that
there was no distribution fromthe IRA to petitioner. At al
times, the IRA, not the petitioner, was the owner of the shares
even though it may not have been in physical possession of the
stock certificate.

Furthernore, to the extent that this fact is relevant, the
failure of S.K to deliver the stock certificate woul d not

i nvalidate the transacti on. In Wood v. Commi ssioner, 93 T.C. 114

(1989), we held that a bookkeeping error by the trustee of an

| RA, which resulted in a portion of a rollover distribution from
anot her qualified plan not being credited to the I RA account

wi thin the applicable period, did not preclude the rollover. W
noted that “a bookkeeping error does not alter the rights and
responsibilities between parties to a transaction.” 1d. at 121.

Wil e the question here is sonmewhat different, we believe that

> Simlarly, respondent’s reliance on Bunney v.
Commi ssioner, 114 T.C. 259 (2000), and Darby v. Conmm ssioner, 97
T.C. 51 (1991), is m spl aced.
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the rationale is simlar. The failure here did not alter the
ownership of the stock by the IRA and certainly did not transfer
the ownership to petitioner. The worst that could be said is
that there was an oversight fromwhich we draw no adverse
i nference.
To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




