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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent determ ned a deficiency of
$2,224,224.71 in the Federal estate tax of the Estate of Charles
N. Aronson (decedent). Unless otherw se indicated, all section
references are to the Internal Revenue Code in effect for the

date of decedent’s death
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The sole issue for decision is whether an interest in the
trust created by decedent’s will qualifies for the estate tax
marital deduction as “qualified term nable interest property”
(QTIP), within the nmeaning of section 2056(b) (7).

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference.

At the time of his death on Decenber 20, 1996, decedent
resided in Cattaraugus County, New York. At the tine of
decedent’ s death, decedent and Josephine R Aronson (Jo) were
marri ed--and had been married 61 years--and they were U. S,
citizens and residents. Decedent was survived by, anpong ot hers,
(1) Jo, (2) Barney R Aronson (Barney), who is Jo’s son and
decedent’ s adopted son, and (3) Barney P. Aronson (Bar), who is
Barney’s son and decedent’s grandson.

Bar is the executor of decedent’s estate. At the time the
petition was filed, Bar resided in Arcade, New York.

Decedent was born in 1913 near Lincoln, Nebraska. Decedent
was a knowl edgeabl e busi nessman. Decedent founded and ran
Aronson Machine Co. He retired in 1969.

Decedent was a strong-willed, “bullheaded” man. He was self

made, and, even though he had only a high school education, he
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“felt superior to everyone else”. |In general, decedent “disliked
attorneys”. He felt attorneys “were out to get his noney”.

At the tinme decedent died, Bar and decedent |ived at 11520
Bi xby Hi Il Road, Arcade, New York (Hundred Acres).! There were
two houses on Hundred Acres. Decedent and Jo lived in “the Big
House”, and Bar and his wife, Charlene Voit Aronson (Charlene),
lived in “the Little House”. Wiile living on Hundred Acres, Bar
t ook care of decedent, Jo, and Hundred Acres.

Bar was responsible for maintaining Hundred Acres. Decedent
met with Bar once a week to discuss the maintenance of Hundred
Acres, to inform Bar of anything that required attention, and to
chastise Bar if he did not get things done in a tinely fashion.
Decedent had conversations with Bar regarding estate taxes and
Jo’s inconme. Decedent, however, never discussed |eaving a QTIP
to Jo.

On May 31, 1980, decedent executed a will (1980 wll). The
1980 will revoked all prior wills and codicils. In the first
article of the 1980 will, decedent gave all of his personal
effects, household effects, notor vehicles, works of art, and
tangi bl e personal property to Jo. The 1980 will al so provided:

SECOND: If ny wife survives ne, | hereby create a
marital trust. There shall be allocated to the narital

trust that amount (if any) which, when added to any
other suns allowable in determning the marital

1 Around 1981, Bar had noved into the Little House on
Hundr ed Acr es.
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deduction in the federal estate tax proceeding relating
to nmy estate, shall equal the maxi num marital deduction
al l omabl e in such proceeding. Notw thstanding the
foregoi ng, such anount shall not exceed that m ni mum
sum whi ch, when added to such other suns, will have the
effect of reducing to zero the federal estate tax
(after giving effect to all credits agai nst tax)

determ ned in such proceeding. The marital trust
(which is an anmpbunt and not a fractional share) shal

be established with cash or any other assets qualifying
for the marital deduction, first preference to be given
to assets not subject under the Internal Revenue Code
to a credit for foreign death taxes. All assets
allocated to the marital trust shall be val ued as of
their respective dates of distribution. The marital
trust shall be held upon the follow ng terns:

A. The entire net inconme of the marital
trust shall be paid to nmy wife, JOSEPH NE R ARONSON,
at |l east quarter-annually during her lifetine.

* * * * * * *

THRD: If ny wife survives ne, | give all the
rest of ny property, real and personal, wherever
situated, herein called ny residuary estate, to ny
Trustee to hold as a famly trust upon the foll ow ng
terns:

A. The entire net incone of the famly trust
shall be paid to ny wife, JOSEPH NE R ARONSQON, at
| east quarter-annually during her lifetine.

* * * * * * *

FIFTH As ny wife and | in no way want to try to
i npose the wll of the dead hand, it will be up to our
heirs to determne who lives in the Big House and the
Littl e House on Hundred Acres. It is our wish that
Hundred Acres will always belong to Aronsons, that an
Aronson live in the Big House, and that Charles J.
Aronson have the use of the Little House as |l ong as he
wi shes. It is also our wish that our heirs see to it
that the property taxes and utility bills are paid so
that the Big House will be kept fromfreezing up or
passi ng from Aronsons through tax default.
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On February 25, 1982, decedent executed a new wi || (1982
will). The 1982 will revoked all prior wills and codicils. The
1982 will was virtually identical to the 1980 will, except, in
pertinent part, the fifth article of the 1982 will provided that
Bar, instead of Charles J. Aronson, should have use of the Little
House.

The 1980 wll and the 1982 will were drawn by a law firmin
Buf fal o, New York. Decedent remarked that his experience with
this law firmwas “less than successful”, and he eventually fired
t hose attorneys.

Robert C. Newman has been an attorney since 1981. He first
met with decedent in February 1988 after decedent contacted him
via a letter dated February 6, 1988. Decedent contacted M.
Newnman because decedent knew M. Newnman’s parents and decedent
was dissatisfied with his then-current attorneys at the law firm
in Buffalo, New York.? Most of decedent’s comunications with
M. Newman, and vice versa, were in witing.

At first, M. Newran thought decedent was seeking tax
advi ce; however, it quickly becane clear to M. Newran that
decedent di d what decedent wanted to do. Furthernore, decedent
stated to M. Newran that he (decedent) would rather pay estate

taxes than draw up his will in a way other than what he wanted.

2 Additionally, because decedent and Jo were recluses,
decedent wanted soneone cl ose by who could conme to Hundred Acres.
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Decedent received financial and tax advice fromC. P. A s at
the accounting firmof Seidman & Seidman. M. Newman never had
any contact with accountants at Seidman & Sei dnman.

Decedent prepared a wll dated February 6, 1988 (1988
proposed will). Decedent mailed a copy of the 1988 proposed wl |
to M. Newran. 1In the letter to M. Newran acconpanyi ng the 1988
proposed will, decedent infornmed M. Newman that it was a serious
m stake to underestimate his abilities and that what he wanted
was an attorney who could sign the follow ng statenent: *“I have
closely examned this WIl and have found it to be a | egal
docunent that should have no difficulty in probate.”® Decedent
woul d have consi dered changes to the 1988 proposed wll if it had
meant M. Newran woul d sign the aforenentioned statenent.
Decedent, however, was “not |ooking for any changes at all,
frankly, but if there is a glaring error, we'll want that
corrected.” Decedent also wote: “I do not expect you to know
everything but | do expect you to know where to find out whatever
we need to know to do the job better than it has ever been done
before.”

The 1988 proposed will revoked all former wills and codicils

and provided, in relevant parts, as follows:

3 Decedent included this | anguage at the end of the 1988
proposed will along with a space underneath it for M. Newran to
si gn.
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FIRST: | hereby create a Trust and give into it
all ny personal effects, household effects, notor
vehi cl es, works of art, and other tangible personal
property, all ny stocks and bonds, ny personal checking
account, such to be held secure for equal division
anong Jo’ s biologic descendants if she survive[s] ne
and if so, Jois to receive all the dividend and
interest incone fromsuch assets as |long as she |ives,
and upon her death the real property known as Hundred
Acres and the buildings thereon will be added to this
Trust, as spelled out in Jo’s WIIl, and this Trust wll
then be |iquidated and the proceeds divided equally
anong Jo’ s biologic descendants as adm nistered by the
two Executors, Barney R Aronson and Barney P. Aronson,
or if one is dead, the remaining named Executor wll
name a replacenent, and these Executors will have
arranged the Trust to be effectuated, at Central Trust
Arcade or such as they choose, and the distribution of
assets nmade anong Jo’ s bi ol ogi c descendants which at
this witing are: Barney R Aronson, Scott Hal ey
Aronson, Charles J. Aronson, Barney P. Aronson, Heat her
Aronson, Rozlyn Jo Aronson, Jeff Aronson, Charles J.
Aronson Jr., or if Jo predeceases nme, her WIl wll
have added Hundred Acres to the assets of the Trust and
division wll proceed as ordered.

* * * * * * *

D. Upon Jo’'s death, if she survives ne, all
my estate, now including Hundred Acres, shall be
distributed to the eight biologic descendants as naned
above, or such of themas shall then be surviving, in
equal shares, per capita.

* * * * * * *

THI RD. The process of |iquidating the assets of
my estate, for distribution to the eight biologic
descendants as heretofore decreed, nmay take up to three
years after mnmy death, to allow proper advertising, for
exanple, and to avoid flooding the market with art, for
i nstance, and until Hundred Acres has been sold * * *.

Decedent signed the 1988 proposed will, which he prepared, and

Jo, Bar, and Charl ene signed the 1988 proposed will as w tnesses.
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On February 19, 1988, decedent wote a letter to M. Newman
regarding their neeting on February 18, 1988. Decedent deci ded
that he wanted M. Newran to be his attorney. Decedent requested
M. Newman to informhim as soon as possible, of “all the
subtractions froman estate of approx. $4,000,000". Decedent
approved changing the 1988 proposed will to nake Bar and Barney
executors and trustees. Decedent requested M. Newran’s
“busi ness identification nunber” so he could fill out “Forns
1099”.

On February 22, 1988, decedent wote a letter to M. Newman.
Decedent expl ained that Bar and his wife Charlene had cone to
live in the Little House on Hundred Acres in the early 1980s to
take care of decedent and Jo. Although he felt they were not
“worth a damm” the first 3-1/2 years they lived on Hundred Acres,
they had “snmartened up”. Decedent stated that Bar wanted to |live
on Hundred Acres until he (Bar) died, so Jo and decedent wanted
Bar to inherit Hundred Acres, the buildings thereon, and the
vehi cl es and machi nery decedent owned “in addition to his being
Executor and Trustee and an equal recipient of the residual
estate after taxes and expenses.” Decedent instructed M. Newman
to draft his will to reflect this change and to provide himwth
a copy so he could study the draft, make notes on the draft, and

finalize the will.
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On February 23, 1988, M. Newman wote a letter to decedent.
M . Newman acknow edged receiving decedent’s letters dated
February 19 and 22. M. Newman briefly reviewed the 1988
proposed will. M. Newran raised one major problemwth the 1988
proposed will--some of the witnesses were beneficiaries under the
1988 proposed will and the 1988 proposed will mght not be upheld
under New York law. M. Newran recomended that two “uni nvol ved”
W t nesses be used when the new wills were executed. M. Newran
al so inforned decedent that he would “have the estate reducing
figures and possible tax rel ated suggestions” to decedent soon.
M. Newman provided decedent with his tax identification nunber.
On February 25, 1988, decedent wote a letter to M. Newman.
Decedent advised M. Newman that he (decedent) wote the 1988
proposed will in order to “cancel” his then-current wll drafted
by the law firmin Buffalo, New York, and so he could wave it in
the law firmis face. Decedent wote: “I do not pretend to teach
anyone Law. But, protected as | am from an aval anche of | aw
books, it is sonetinmes easier for nme to see Justice and | ntent
than m ght be true of a |lawer.” Decedent continued by
“explaining” the law to M. Newran. Decedent concluded the
letter:
As | say, | do not want us to get into a debate
about Law. Frankly, it is too disgusting a subject for
an old man to waste tinme on. And | wanted mainly to

void the WIls MacLeod had, and | think | did just
t hat .
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Bob, let’s quickly get good, binding,
incontestable WIlls affectuated [sic] quickly, or, if
you like, add lines to what | nmade and bring * * *
| egal wtnesses and Jo and | will sign again. * * *

dash up to the Big House and we’'ll nmake it all legit.
If that will do it for us all. | still want Newrmanmade
Wl ls ASAP.

On March 6, 1988, decedent wote a letter to M. Newman.
Decedent was di sappointed in what seenmed to him*®“mch too long to
| ook in the statute books and wite to us what the Federal and
State taxes will be, and the fees and conm ssions as spelled out
by law.” Gven that at the tinme he was 75 years ol d, decedent
wanted his will conpleted, wtnessed, and safely stored in his
“safe roont as quickly as possible.

On March 7, 1988, M. Newman wote a letter to decedent.

M. Newman |isted the expenses that would be incurred on an
estate of $4 million. M. Newran explained that the delay was
not in conputing the figures “but rather trying to cone up with
an acceptable way of avoiding the estate tax which is quite
significant.” M. Newran listed the potential Federal estate tax
as $1, 302,600 and potential New York estate tax as $392,500. M.
Newman wote that he had “sonme ideas that | would Iike you to
examne, but I wll present these to you at a later tine.” M.
Newmran advi sed decedent that he had a draft of the will which

woul d be sent to decedent that Friday for his exam nation.
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On March 8, 1988, decedent wote a letter to M. Newman. He

wr ot e:
Yes, the taxes are confiscatory. |’mnot wearing
a closed mnd about ideas but | do have limtations.
In no way will | ever give up any direct control of ny
assets. | have been through a lot of this and it

appears to ne that any tax saved tends to end up as

fees and conm ssions to the people who “save” ne the

t axes.

On March 11, 1988, M. Newman mail ed decedent a copy of a
draft will for decedent to review M. Newran kept as nuch of
the original |anguage, witten by decedent, fromthe 1988
proposed will as possible in the new draft.

On March 14, 1988, decedent wote a letter to M. Newman.
The new draft | ooked good and right to decedent, and he thanked
M. Newman for providing himwth “information on the costs of
dying with property.” Decedent instructed M. Newran to conme up
to the Big House with witnesses as soon as possible so he could
execute his new w | |.

On March 16, 1988, M. Newran wote a letter to decedent.
M. Newman encl osed executed proofs of will with the letter. M.
Newmran recommended t hat decedent nake avail able to Barney his
ori ginal adoption papers in order that the neww Il would
wi t hstand chall enges. M. Newnman al so suggested that decedent

shoul d destroy his prior wills.
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On March 18, 1988, decedent wote a letter to M. Newman.*
Decedent expressed his satisfaction with M. Newran’'s worKk.
Decedent advised M. Newran that no one had the original adoption
papers for Barney. Decedent instructed M. Newran to obtain
copi es of the adoption papers.

On March 19, 1988, decedent wote a letter to Barney and
Bar. Decedent expressed a clear understandi ng of finances and
the stock market. Decedent advised Bar and Barney that
decedent’s C.P. A was Norman C. Joseph at Seidman & Sei dman in
Buf fal o, New York. Decedent al so gave Barney and Bar several
instructions including: (1) Bar should have Jo show him (Bar)
where her “squirrel ed-away caches” were; (2) to keep decedent’s
“custodial account” after he died; (3) to transfer his tw “NOW
Accounts” to a new “NOW Account” after he died; (4) if in their
opi nion a property asset had been val ued too high, then have M.
Newman fight it; (5) that M. Newman should probate his will and
act as the estate’s attorney; (6) if they had any questions they
should put themin witing and decedent would wite another
letter to them (7) to cremate decedent as soon after his death
as possible; (8 not to save the ashes fromhis cremation; (9)

there was to be no funeral, cerenony, no view ng of decedent;

4 Athough this letter is dated Mar. 18, 1987, it is clear
fromthe testinmony at trial, the contents of the letter, and the
fact that the letter bears a “received’” stanp dated Mar. 21,
1988, that this date is nerely a typographical error and the
letter was witten in 1988.
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(10) not to make his death public (no obituary or publicity) and
not tell anyone of his death--especially the nmedia; (11) not to
obtain a headstone or “stainless steel cross” for decedent to
mark his death; (12) the famly, and no one el se, should gather
at the Big House after his death, except grandson Lars who coul d
cone only if Jo predeceased decedent--otherw se he was not
permtted on Hundred Acres. Decedent directed Bar to use M.
Newman because decedent trusted M. Newran.

On April 7, 1988, M. Newman wote a letter to decedent.
Encl osed with the letter were two certified copies of the O der
of Adoption of Barney. M. Newran al so apprised decedent that he
had had an additional opportunity to exam ne the estate tax
situation; however, in order to reduce the taxes M. Newman
advi sed decedent that he (decedent) was going to have to divest
hi msel f of control over his property. M. Newran al so inforned
decedent that he could nmake gifts in the amount of $10, 000- per -
year to reduce his estate, but “we get back to the sanme problem
that you nust give up control. Basically the anount of the tax
is the cost of this control.”

On April 9, 1988, decedent wote a letter to M. Newnan. He
t hanked M. Newman for the copies of Barney’'s adoption papers.
Decedent further wote:

Yeah. | know all about $10,000 to a slew of
folks, no gift tax and it saves ne taxes. | have a

one-word response to that and it has only four letters,
the first two are n u and the last two are t s. [ " m
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not saying nuts to you, Bob, but to the idea, which has
been given to ne by a lot of folks.

| I'ike your succinctness. ‘The only way to reduce
the taxes on ny estate is for ne to divest nyself of
control over the property.’” That sane four-letter word
applies here, too. 1’ve spent 75 years--less a few

years as a craw i ng baby--working hard, diligently,

totally honestly, in The Golden Rule Way, to acquire

what | have, and if ny total wealth is incinerated with

me when |’mdead, that’s all right with ne, conpared to

gi ving anyone any control at all over what | have

ear ned.

On May 6, 1988, M. Joseph, from Seidman & Sei dman, wote a
letter to decedent. M. Joseph, in response to decedent’s
request, inforned decedent that the consequences of a tax-free
gift of $10,000 per year would be to reduce decedent’s taxable
i ncone and would “serve to reduce your estate and save the very
hi gh estate taxes on each $10,000 that you give away. The estate
tax rates start at 37% for assets over $600,000.” M. Joseph
recommended that decedent nmeke these gifts.

On May 25, 1988, M. Joseph wote another letter to
decedent. M. Joseph further explained the estate and gift tax,
and that the tax rate of 37 percent rapidly accelerated to 55
percent. M. Joseph also infornmed decedent that in addition to
estate and gift taxes:

we now have a new tax a “generation skipping transfer

tax.” The tax basically is inposed to discourage the

gifting of assets to a second generation bel ow the

transferor. Thus, it is an attenpt to prevent a

grandparent fromgiving his assets to his grandchild
while leaving his children to enjoy the benefits of
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ownership of the property w thout having the property
included in their estates on their death, or when they
transfer the property by gift to their children.

On June 1, 1988, decedent wote a letter to M. Newman.
Decedent wanted to nmake a codicil to his wll. Decedent decided
to make a $10,000 gift each year to Barney, Barney’'s wife, “Ruth
M”, and Bar. Decedent informed M. Newran that M. Joseph, who
decedent identified as his C. P. A, had expl ained the $10, 000- per -
year gifts and the tax consequences to him Bar intended to use
t he $10, 000-per-year gift to help him (Bar) maintain Hundred
Acres after decedent died. Decedent, however, felt that the
$10, 000- per-year gift would not give Bar enough noney to nmaintain
Hundred Acres. Decedent decided that the other “heirs” did not
deserve equal shares of his estate, so he wanted to change his
Wil to distribute his residuary estate as follows: 25 percent
each to Bar and Barney, 10 percent each to two of decedent’s
ot her grandchildren, and 7.5 percent each to four of decedent’s
great-grandchil dren. Decedent deci ded on these anobunts because:
“As of now, there will be approximately $2, 000,000 |eft after
taxes and costs. This is $2,000,000 ‘residual estate.’ Barney
and Bar get 25% or $500,000.” Decedent believed that Bar could
invest his inheritance in a bond yielding 7 to 8 percent, and
this woul d provide Bar enough noney to pay the taxes and upkeep

on Hundred Acres.
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On June 17, 1988, decedent wote a letter to M. Newman.
Decedent wote:
It struck me that Bar’'s wife Charl ene renodel ed
The Little House and ruined it and when her husband
owns Hundred Acres and The Big House she is likely to
rip out all the Pittsburgh Tw ndows and put in sash
w ndows, as she did in the Little House.
| know the inplication of ‘the dead hand.’ BUT.
The Big House is nore ny nonunent than the Washi ngton
Monument is George’s . . | designed and built
ny nonunent. Charl ene woul d sonmehow hang | ace curtains
on the Washi ngton Monunent if she could. O put up
awni ngs where there aren’t any w ndows.
In light of this, decedent wanted his will to include the
foll ow ng | anguage: “No changes or alterations in the Structure
or the General Make-up of the Big House on Hundred Acres shal
ever be made.” Decedent further wote:
| know that when | am dead, ‘they’ can do things
to the Big House and I'Il never knowit. But lying in
bed trying to go to sleep at night while | live, and
visualizing the horrors that woman can perpetrate on My
Monunent keeps ne awake and in terror. Know ng that ny
Fam |y Lawyer has made it inpossible for any such
desecration will be a welconme and effective soporific.
On June 24, 1988, M. Newman wote a letter to decedent.
M. Newman i nfornmed decedent that he had nmade changes to
decedent’s wll regarding restricting changes to the Bi g House
and the percentage inheritances of the residuary estate. M.
Newman advi sed decedent that when the newwills were typed, he
woul d forward themto decedent for himto review.
On June 28, 1988, M. Newman mail ed decedent a revised draft

of decedent’s new will for decedent’s review and approval .
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On July 5, 1988, decedent executed the revised will (July
1988 will). The July 1988 will revoked all fornmer wills and
codicils and provided, in relevant parts, as follows:

SECOND: | hereby give, devise and bequeath ny
real property (which shall include nmy residence which
refer to as “Hundred Acres” should ny w fe, Josephine
R Aronson, hereinafter referred to as “Jo,” predecease
me) mny vehicles and machinery to ny grandson, BARNEY P
ARONSON. It is hereby stipulated that no changes or
alterations in the structure or the general make-up of
the “Bi g House” on Hundred Acres shall ever be made.

THRD: | hereby create a Trust and give into it
all the rest, residue and renai nder of mny property of
every kind and nature and wheresoever situate, such to
be held secure for division anong “Jo’s” biologic
descendants as described below, if she survives ne, and
if so, “Jo” is to receive all the dividends and
interest incone fromsuch assets as |long as she |ives,
and upon her death this Trust will then be |iquidated
and the proceeds divided as descri bed bel ow anong
“Jo’s” biologic surviving descendants as adm ni stered
by the two Executors, Barney R Aronson and Barney P
Aronson, or if one is dead, the remaini ng naned
Executor may nane a repl acenent, and these Executors
wi || have arranged the Trust to be effectuated at
Central Trust, Arcade, or such as they choose, and the
di stribution of assets nade as foll ows:

25% of residual estate to ny son, BARNEY R
ARONSON;

25% of residual estate to ny grandson, BARNEY P
ARONSON;

10% of residual estate to ny grandson, SCOIT HALEY
ARONSON;

10% of residual estate to ny grandson, CHARLES J.
ARONSON;

7Y% of residual estate to ny great grandaughter
[sic], HEATHER ARONSON:
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7Y% of residual estate to ny great grandaughter
[sic], ROSLYN JO ARONSON;

76 of residual estate to ny great grandson,
JEFFREY ARONSON; and

76 of residual estate to ny great grandson,
CHARLES J. ARONSQON, JR.,

or if “Jo” predeceases ne division wll proceed as
ordered above.

On August 9, 1991, decedent executed a new will (1991 will).
The 1991 wll revoked all former wills and codicils, and it
provided for the distribution of the residuary estate as foll ows:
35 percent to Barney, 35 percent to Bar, 15 percent to Scott
Hal ey Aronson, and 15 percent to Charles J. Aronson. By
elimnating his great-grandchil dren, decedent al so renoved the
sections of the July 1988 will that dealt with distributions to
mnors. In all other respects, the 1991 wll was essentially
identical to the July 1988 will. Decedent did not care whether
the estate would be able to claima marital deduction under the
terms of the 1991 wll| because decedent did not want to
relinquish control over his assets.

On March 16, 1993, decedent wote a letter to M. Newran.
Decedent wanted a new will. Decedent wanted Bar to inherit
Hundred Acres and to be able to earn enough income fromhis
i nheritance so that Bar could maintain Hundred Acres. Decedent
asked M. Newran sone questions regardi ng the generation-skipping

transfer (GST) tax, selling his art collection to Bar (in order
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to renove the art collection fromhis estate), and the anount of
estate tax on a $5 nmillion taxable estate. Decedent told M.
Newman t hat when decedent had the answers to his questions he
(decedent) would prepare a new wil|.

On April 3, 1993, decedent wote a letter to M. Newran.
Decedent understood that there would be GST tax if he nade Bar
his “sole heir” and that there would be gift taxes associ ated
with giving his art to Bar (so he decided not to do this).
Decedent’s C. P. A had given decedent round nunbers on what Bar
woul d inherit after taxes. On the basis of the nunbers his
C. P. A, provided, decedent felt that Bar would be able to generate
enough incone fromhis inheritance after taxes to maintain
Hundred Acres, its buildings, and its contents. Decedent,
however, wanted a second opinion from M. Newran on how nuch Bar
woul d inherit after taxes to nmake sure Bar woul d have enough to
mai ntai n Hundred Acres. Decedent wanted a new will as soon as
possible to ensure that Hundred Acres would not “be |ost”.

On April 8, 1993, decedent wote a letter to M. Newran.
Decedent wote: “I’Il sure be glad when we have our two WIls
finalized so Bar can keep Hundred Acres and the Big House a kind
of nonunment to nme. Instead of a stone in a cenetery.”

On April 13, 1993, decedent wote a docunent entitled “My

WIl - An Explanation”. This docunent is simlar to his March

19, 1988, letter to Bar and Barney. |t stated as foll ows:
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| have been an asset to everyone who has been
associated wth ne in any way. | have been good for
the world. | amnore than average. And | want a nore
t han average nonunent to nmy life. Mre than a slab in
a cenetery.

Aronson Machi ne Conpany is not a nonunent to ne.

The Big House on Hundred Acres is. | designed the Big
House--invented it--and was its architect and buil der.
It is unique. It is ny nonunent.

It is ny wish that ny nonunent, the Bi g House and
Hundred Acres, be preserved pretty nmuch as it is as
| ong as possible. No changes shall be nmade in the Big
House that would alter its true basic concept.

Bar (Barney Peter Aronson) has been ny back up and
right hand man since April 1982. | have been training
himto manage ny estate after ny death. No other
fam |y menber has done anything for me and ny nonunent.

Therefore, | leave all ny worldly goods after
Death Taxes to Barney Peter Aronson.

Thi s i nvol ves skipping a generation and adds to
the tax burden. M son, Barney Roman Aronson, is only
11 years 9 nonths younger than | and won’'t live |ong
enough to preserve ny nonunent very |long after ny
death. Barney Peter Aronson is 42 years younger than
& can be expected to preserve ny nonunent a long tine
after ny deat h.

Death Taxes w il take so nmuch of ny estate that
Bar inheriting Hundred Acres will not have enough
income to maintain Hundred Acres and the Big House if
my estate is divided anong several nenbers of the
famly.

| f ny estate amobunts to $5, 500,000 when | die
* * * and Bar is ny sole heir, he wll inherit
approxi mately $2, 200, 000 i ncl udi ng Hundred Acres,
bui l di ng and contents. * * *

* * * * * * *

Thus, to assure preservation of ny nonunent for a
fairly long term Barney Peter Aronson is ny sole heir.
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On May 10, 1993, M. Newman wote a letter to decedent. M.
Newman had redrawn decedent’s will, per decedent’s request, and
encl osed a copy for his review

On May 12, 1993, decedent wote a letter to M. Newran.
Decedent wote: “I was trying to show how and why grandson
Barney Peter Aronson (let’s use his full name instead of his
mddle initial) would inherit so as to maintain nmy nonunent. The

previous WIIls--1991--needed to be changed to show one Executor

and one inheritor, grandson Barney Peter Aronson.” Decedent
encl osed a revised copy of the 1991 wll, with alterations
decedent nmade to the | anguage of the 1991 will, as a guide for

M. Newman. Decedent instructed M. Newran to prepare hima new
wll, incorporating decedent’s changes, and to submt it to him
to review Decedent’s revisions to the 1991 will, in relevant
part, were as follows:

SECOND: | hereby give, devise and bequeath ny
real property (which shall include ny residence which
refer to as “Hundred Acres” should nmy wife, JOSEPH NE
R ARONSON, hereinafter referred to as “JO " predecease
me), ny vehicles and machinery to ny grandson, BARNEY
P. ARONSON. It is hereby stipulated that no changes or
alterations in the structure or the general make-up of
the “Bi g House” on Hundred Acres shall ever be made.

THRD: | hereby create a Trust and give into it
all the rest, residue and renai nder of mny property of
every kind and nat ure and wheresoever situate, such to
be held secure for divisten—ampnrg—JO6-s—brotogie
deseendants—as—deser+bed—betow, if she survives ne, and
if so, “JO is to receive aH—the—dividends—and
raterest—ineone—fromsuch—assets as |long as she |lives,
and upon her death this Trust will then be |iquidated

and t he proceeds ¢ivided—as—describedbetow-anpng



The remai nder of the third article of the 1991 will had a line
through it and the word “redone” witten next to it. Decedent

al so attached a sheet of paper with the follow ng | anguage to the
revised copy of the 1991 will:

THRD: | hereby create a Trust and give into it
all the rest, residue and renai nder of mny property of
every kind and nature and wheresoever situate, such to
be held secure for ny grandson Barney Peter Aronson, if
she [sic] survives ne, and if so, “Jo” is to receive as
much inconme from such assets as she needs, for as |ong
as she lives, and upon her death this Trust will then
be |iquidated and the proceeds given to ny grandson,

Bar ney Peter Aronson, as adm nistered by the Executor,
Barney Peter Aronson, or if he be dead, by alternate
Execut or, son Barney Roman Aronson, or third, if he

al so be dead, by grandson, Scott Haley Aronson, or if
Barney Peter Aronson predecease nme, Scott Hal ey Aronson
shal [sic] take his place as ny heir and as Executor,

or if “Jo” predeceases ne, division will proceed as
ordered above.

A.  The Executor will be paid the
establ i shed | egal Executors Comm ssion, which
at this witing is understood to be 5% of the
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first $100, 000, 4% of the next $200, 000, 3%
of the next $700, 000, and 26 of the next of
the next $4 mllion, and 2%t hereafter.

B. The Executor wll see that “Jo”, if
she survives ne, receives interest and
di vidend i ncone sufficient to her needs.

C. If an enmergency requires “Jo” to
have sone of the assets in the Trust, the
Executor wll allot such funds as he
determ nes “Jo” needs.

D. Upon “Jo’s” death, if she survives
me, all the estate shall go to Barney Peter
Aronson as descri bed above.

E. In ny personal effects are " Chuck
Aronson’ s Journal s” which the Executor w |
keep safe and secure in perpetutity, [sic] to
be used as seen fit, but in no way destroyed.

On May 18, 1993, M. Newman wote a letter to decedent. M.
Newman wote: “l have received your letter to nme dated May 12th
and have redrawn your wills per your request, copies of which
have encl osed. Please advise if they are satisfactory with you.”

On May 20, 1993, decedent wote a letter to M. Newran.
Decedent pointed out a few typographical errors in the new draft
of his will and instructed M. Newran to correct them The new
w Il otherw se | ooked fine to decedent, but decedent noted that
he was not an expert about estates and the |law, for that he
depended on M. Newran. Decedent continued: “I amsatisfied
with the WIlls (after the typos are corrected) and if you, too,

are satisfied these Wlls will go through Probate and all with no
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troubl e or successful contesting, please have the final WIls
prepared and witnessed and all as we did before.”

On May 24, 1993, M. Newman wote a letter to decedent. M.
Newman i nforned decedent that he had finalized decedent’s new
wll and wanted to cone to the Big House on May 28, 1993, for
decedent to execute the new w || .

On May 28, 1993, decedent executed a newwi |l (1993 wll).
The 1993 will revoked all fornmer wills and codicils and provided,
in relevant parts, as follows:

SECOND: | hereby give, devise and bequeath ny
real property (which shall include ny residence which
refer to as “Hundred Acres” should ny wife, JOSEPH NE
R ARONSON, hereinafter referred to as “JO, predecease
me), ny vehicles and machinery to ny grandson, BARNEY
PETER ARONSON. It is hereby stipulated that no changes
or alterations in the structure or the general make-up
of the “Big House” on Hundred Acres shall ever be made.

THRD: | hereby create a Trust and give into it
all the rest, residue and renai nder of mny property of
every kind and nature and wheresoever situate, such to
be hel d secure for ny grandson, BARNEY PETER ARONSON,
if he survives nme, and if so, “JO is to receive as
much inconme from such assets as she needs, for as |ong
as she lives, and upon her death this Trust will then
be |iquidated and the proceeds given to ny grandson,
BARNEY PETER ARONSQN, as adm ni stered by the Executor,
BARNEY PETER ARONSON, or if he be dead, by alternate
Execut or, nmy son BARNEY ROMAN ARONSON, or third, if he
al so be dead, ny grandson, SCOTT HALEY ARONSON, or if
BARNEY PETER ARONSON predecease nme, SCOTT HALEY ARONSON
shal |l take his place as ny heir and as Executor, or if
“JO predeceases ne, division will proceed as ordered
above.
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B. The Executor will see that “JO, if she
survives nme, receives interest and dividend i ncone
sufficient to her needs.

C. If an enmergency requires “JO to have sone of
the assets in the Trust, the Executor will allot such
funds as he deternines “JO needs.

D. Upon “JOs” death, if she survives nme, all the
estate shall go to BARNEY PETER ARONSON as descri bed
above.

E. In ny personal effects are “Chuck Aronson’s
Journal ' s”, which the Executor wll keep safe and
secure in perpetutity, [sic] to be used as seen fit,
but in no way destroyed.

* * * * * * *

FIFTH | hereby direct that all inheritance,
estate, transfer, succession or other taxes (including
any interest or penalties) shall be paid out of ny
residual estate and that all beneficiaries under this
WIIl shall receive |egacies, bequests and devises free
and exenpt fromany and all such tax paynent.

LASTLY: | hereby nom nate and appoi nt ny

grandson, BARNEY PETER ARONSON, to be the executor of

this my Last WII and Testanment, and the trustee of any

trust herein created. | further direct that the said

executor and trustee shall act as such w thout bond or
other security in either event, and have all the powers
contained in the New York Fiduciary Powers Act.

M. Newman provided a proof of will to decedent.

On Decenber 20, 1996, decedent died testate.

On January 9, 1997, M. Newran probated the 1993 wll in the
Surrogate’s Court, State of New York, County of Cattaraugus
(Surrogate’s Court). Around this time, M. Newran advi sed Bar
t hat once decedent had died and the 1993 will|l had been probat ed,

it could not be changed.
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On January 25, 1997, Bar wote a letter to M. Newman. Bar
wote: “Due to the conplexities of the interpretation of ny
grandf at her Chuck’s will and the need for creative estate
pl anning | have retained the services of an estate specialist:
M. Roger Sinon”.

M. Sinmon was nore experienced in estate planning than M.
Newmran. Decedent had not known M. Sinon. Seidman & Sei dman
referred Bar to M. Sinon. After talking to M. Sinon, Bar
t hought there was a possibility that the 1993 will could be
changed.

M. Sinon suggested that Bar file a petition in the
Surrogate’s Court. Bar petitioned the Surrogate’s Court in order
to decrease the anpbunt of estate tax owed.

On February 5, 1998, Bar filed a “PETI TI ON UNDER SPCA
1420(A) FOR CONSTRUCTI ON AND REFORVATI ON OF W LL” regarding the
1993 will (1998 petition) in the Surrogate’s Court. The 1998
petition referred to the 1993 will as “honme-drawn” and “drawn by
the Testator hinmself”. The 1998 petition sought to reform and
construe the third article of the 1993 will as requiring that al
i ncone of the trust be paid to Jo and to sever the trust hol ding
the residue of decedent’s estate into three separate trusts--a
credit shelter trust, a reverse QINP trust, and a residuary
trust. The 1998 petition states: “The sole purpose and effect

of the proposed construction, restructuring and severing of the
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Trust would be to insure that decedent’s estate receives a ful
marital deduction, fully utilizes the decedent’s credit shelter
anount and reduces substantially the generation-skipping transfer
(“GST") tax that will be payable by reason of distributions from
the Trust.” The 1998 petition asserts that decedent always
intended to mnimze the estate tax and GST tax on his estate.
The 1998 petition further states: “Your Petitioner believes that
if this Court will reformand construe Article THIRD of the WII
to sever the residue of Decedent’s estate into three trusts as
set forth, this will insure the foregoing potentially

consi derabl e estate tax and GST tax savings.”

On February 10, 1998, Jo filed a waiver and consent to the
1998 petition waiving service and consenting in full to the
relief requested in the 1998 petition.

On February 17, 1998, Scott Haley Aronson filed a waiver and
consent to the 1998 petition waiving service and consenting in
full to the relief requested in the 1998 petition.

On March 5, 1998, Bar filed an “AMENDED PETI TI ON UNDER SPCA
1420(A) FOR CONSTRUCTI ON AND REFORVATI ON OF W LL” regarding the
1993 will (1998 anended petition) in the Surrogate’s Court. The
1998 anmended petition was virtually identical to the original
petition and contained only a few changes--such as addi ng Scott

Hal ey Aronson as a beneficiary if Bar predeceased Jo.
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On March 13, 1998, Jo and Scott Hal ey Aronson each filed a
wai ver and consent to the 1998 anmended petition waiving service
and consenting in full to the relief requested in the 1998
anended petition.

On March 16, 1998, the Surrogate’s Court entered a decree
granting the relief sought in the anmended petition (Surrogate’s
Court decree). The Surrogate’s Court construed the 1993 wll to
require that all inconme of the trust be paid to Jo at |east sem -
annually. The Surrogate’s Court further ordered and decreed:

that Article THHRD of the said Last WIIl and Test anent
of CHARLES N. ARONSON be reforned to read as foll ows:

TH RD

A. In the event that ny wfe, JOSEPH NE R
ARONSON, survives nme, | give and bequeath an anount
equal to the exenption equival ent anmount, as
herei nafter defined, to nmy Trustee herei nafter naned,
I N TRUST, for the follow ng uses and purposes:

1. M Trustee shall invest and reinvest the
sane and shall collect and receive the incone thereof
and, after deducting the necessary and proper expenses
therewith, shall pay over said net incone to nmy wfe,
JOSEPHI NE R ARONSON, in monthly, quarterly, or other
conveni ent paynents of nearly equal anpbunts as possible
during her lifetinme, provided, however, that in no
event shall such paynments be made | ess frequently than
sem - annual | y.

2. | hereby authorize ny Trustee, in his
sole discretion, in the event that both the principal
of the residuary trust and the principal of the reverse
QTip trust shall at any tinme becone exhausted, to
wi thdraw fromthe principal of this trust and pay over
to ny said wife, JOSEPH NE R ARONSQN, or for her
benefit, such anmobunt or anobunts as may be deened
necessary or desirable for nedical, surgical, hospital,
nursing or other expenses relating to any illness of,
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accident to or energency affecting ny said wife, or as
may be determ ned necessary or desirable for her
mai nt enance and support.

3. Upon the death of ny said w fe, JOSEPH NE
R ARONSON, after ny death, or if she shall have
predeceased ne, then at the tinme of ny death, the then
remai ning principal of this trust or the anount which
woul d have constituted the principal of this trust, as
the case may be, shall be paid over and distributed to
my grandson, BARNEY P. ARONSON, if he is living at the
time, to be his absolutely. 1In the event that the said
BARNEY P. ARONSON shal | predecease the said JOSEPH NE
R ARONSON, the sane shall be paid over and distributed
to my grandson, SCOTIT HALEY ARONSON

4. The exenption equival ent anount referred
to above shall equal the l|argest amount, if any, by
which ny taxable estate for federal estate tax purposes
(determ ned without regard to this Article) could be
i ncreased without increasing the federal estate taxes
payabl e by reason of nmy death after taking into account
the unified credit and credit for state death taxes
avai |l abl e agai nst such tax (provided that the credit
for state death taxes shall not be taken into account
if I die aresident of a state whose estate or other
death tax is limted to the federal estate tax credit
for state death tax).

5. | direct ny Executor to make the speci al
el ection under 82652(a) of the Internal Revenue Code
wWith respect to this trust so that | shall be treated
as the transferor of such trust for GST tax purposes.

B. In the event that ny wife, JOSEPH NE R
ARONSON, survives nme, | give and bequeath an anount
equal to the excess GST exenption anount, as
herei nafter defined, to nmy Trustee herei nafter naned,
IN TRUST, * * * for the follow ng uses and purposes:

1. M Trustee shall invest and reinvest the
sanme and shall collect and receive the incone thereof
and after deducting the necessary and proper expenses
therewith, shall pay over said net incone to ny said
wi fe, JOSEPH NE R ARONSON, in nonthly, quarterly, or
ot her conveni ent periodic paynents of as nearly equal
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anounts as possible during her lifetine, provided,
however, that in no event shall such paynents be nade
| ess frequently than sem -annually.

2. | hereby authorize ny Trustee, in the
event that the residuary trust set forth hereinafter
shal | be exhausted, to withdraw fromthe principal of
this trust and pay over to ny said wife, JOSEPH NE R
ARONSON, or for her benefit, such anpbunt or ampbunts as,
in the sole discretion of ny Trustee, may be deened
necessary or desirable for nedical, surgical, hospital,
nursing or other expenses relating to illness of,
accident to or energency affecting ny said wife, or as
may be determ ned necessary, desirable for her
mai nt enance and support.

3. In the event that the principal of this
trust contains unproductive property not likely to
produce incone during her lifetinme, ny said wfe,
JOSEPH NE R. ARONSON, shall have the power to require
the Trustee either to make such property productive or
to convert it within a reasonable tinme to i ncone
produci ng property. A witten statenent signed by ny
said wife and delivered to ny Trustee shall be
sufficient for this purpose.

4. Upon the death of nmy said wife, JOSEPH NE
R ARONSON, after ny death, or in the event ny said
wi fe has predeceased nme, then at the tinme of ny death,
the entire remaining principal of this trust, or the
anmount whi ch woul d have constituted the principal of
this trust, as the case may be, shall be paid over and
distributed to ny said grandson, BARNEY P. ARONSON, if
he is living at the time, to be his absolutely. In the
event that the said BARNEY P. ARONSON shall predecease
the said JOSEPH NE R. ARONSON, the same shall be paid
over and distributed to ny grandson, SCOIT HALEY
ARONSON.

5. | hereby authorize ny Executor, in his
sole discretion, to elect that any part or all of the
anount passing under this Article THHRD (B) be treated
as qualified term nable interest property for the
pur poses of qualifying for the marital deduction
allowable in determning the federal estate tax upon ny
deat h.
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6. The excess GST exenption anmount shal
equal the anount by which ny unused GST exenption (as
that termis used in 82631 of the Internal Revenue
Code) available at the tine of ny death exceeds the
val ue of the property disposed of under Articles SECOND
and THHRD (A) above of this, ny Last WII and
Test anment .

7. 1 direct my Executor to nmake the speci al
el ection under 82652(a) of the Internal Revenue Code
wWith respect to this trust so that | shall be treated
as the transferor of such trust for GST tax purposes.

C. Al of the rest, residue and remai nder of ny
estate, real, personal and m xed, of whatever nature
and wherever situate, which | may own or have the right
to dispose of at the tinme of nmy death (hereinafter
referred to as “ny residuary estate”), | give, devise
and bequeath to ny Trustee hereinafter nanmed, |IN TRUST
(hereinafter referred to as “the residuary trust”) for
the foll owi ng uses and purposes:

1. M Trustee shall invest and reinvest the
sanme and shall collect and receive the incone thereof
and, after deducting the necessary and proper expenses
therewith, shall pay over said net incone to ny said
wi fe, JOSEPH NE R ARONSQON, in nonthly, quarterly, or
ot her conveni ent periodic paynents of nearly equal
anounts as possible during her lifetine, provided,
however, that in no event shall such paynents be nade
| ess frequently than sem -annually.

2. | hereby authorize ny Trustee to w thdraw
fromthe principal of this trust and pay over to ny
said wife, JOSEPH NE R. ARONSON, or for her benefit,
such amount or anmpbunts as, in the sole discretion of ny
Trustee, may be deened necessary or desirable for
medi cal , surgical, hospital, nursing or other expenses
relating to illness of, accident to or energency
affecting ny said wife, or as may be determ ned
necessary, desirable for her maintenance and support.

3. In the event that the principal of this
trust contains unproductive property not likely to
produce incone during her lifetinme, ny said wfe,
JOSEPH NE R. ARONSON, shall have the power to require
the Trustee either to make such property productive or
to convert it within a reasonable tinme to i ncone
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produci ng property. A witten statenent signed by ny
said wife and delivered to ny Trustee shall be
sufficient for this purpose.

4. Upon the death of nmy said wife, JOSEPH NE
R ARONSON, after ny death, or in the event ny said
wi fe has predeceased nme, then at the tinme of ny death,
the entire remaining principal of this trust, or the
anount whi ch woul d have constituted the principal of
this trust, as the case may be, shall be paid over and
distributed to ny said grandson, BARNEY P. ARONSON, if
he is living at the time, to be his absolutely. In the
event that the said BARNEY P. ARONSON shall predecease
the said JOSEPH NE R. ARONSON, the same shall be paid
over and distributed to ny grandson, SCOIT HALEY
ARONSON.

5. | hereby authorize ny Executor, in his
sole discretion, to elect that any part or all of the
anount passing under this Article THHRD (C) be treated
as qualified termnal [sic] interest property for the
pur poses of qualifying for the marital deduction
allowable in determning the federal estate tax upon ny
deat h.

D. | hereby direct that the for the purpose of

cal cul ati ng annual Trustee conm ssions hereunder (and

solely for that purpose), the trusts created under

Par agraphs A, B, and C above shall be aggregated and

treated as one trust and such conm ssions shall be

charged to each such trust on a pro-rata basis.
The Surrogate’s Court entered the Surrogate’s Court decree
wi t hout hol di ng any hearings--no witnesses were called to
testify, no affidavits were submtted, and no evi dence was
received by the Surrogate’ s Court.

On May 14, 1998, Bar, as executor, tinely filed a Federal
estate tax return on behalf of decedent’s estate (the return).
On page 2 of the return, in the schedule for individuals (other

than the surviving spouse), trusts, and estates who received
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benefits fromthe estate, the sole person listed was Bar in the
amount of $1 mllion. Schedule E, Jointly Owmed Property, of the
return |isted $1, 065, 420. 63 of qualified joint interests.
Schedule F, Other M scel |l aneous Property Not Reportabl e Under Any
O her Schedule, of the return listed two safe deposit boxes that
decedent and Jo held jointly. On Schedule M Bequests, etc., to
Surviving Spouse, of the return, the “No” box was checked next to
“El ection Qut of QIlIP Treatnent of Annuities”. On Form 712, Life
| nsurance Statenent, attached to the return, Jo was listed as the
owner and beneficiary of |ife insurance on decedent’s life.
OPI NI ON

Section 2001 inposes a tax on the transfer of the taxable
estate of all decedents who are citizens or residents of the
United States. The anount of the tax is determined, in part, by
the value of the taxable estate. Sec. 2001(b). Section 2051
defines the value of the taxable estate as the gross estate |ess
deductions. “For estate taxes, as for incone taxes, ‘Deductions
are a matter of |egislative grace, and a taxpayer seeking the
benefit of a deduction nust show that every condition which

Congress has seen fit to inpose has been fully satisfied.””5®

> For the first tine in the reply brief, the estate raises
the issue of respondent’s bearing the burden of proof pursuant to
sec. 7491(a), as anended. Cenerally, we will not consider an
issue that is raised for the first time on brief. See Foil v.
Comm ssioner, 92 T.C. 376, 418 (1989), affd. 920 F.2d 1196 (5th
Cr. 1990); Markwardt v. Conm ssioner, 64 T.C. 989, 997 (1975).
(continued. . .)
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Estate of Ni cholson v. Comm ssioner, 94 T.C. 666, 681-682 (1990)

(citations omtted).

Pursuant to section 2056(a), the estate may claim as a
marital deduction, the value of property passing to the surviving
spouse. As a general rule, the marital deduction is denied for a

“terminable interest”. Estate of Nichol son v. Conm ssi oner,

supra at 671. A “termnable interest”, generally, is a property
interest that will termnate or fail “on the lapse of tinme, on
the occurrence of an event or contingency, or on the failure of
an event or contingency to occur”. Sec. 2056(b)(1). An interest
inthe nature of a life estate, therefore, is ineligible for the
marital deduction pursuant to section 2056(b)(5). Estate of

Ni chol son v. Conm ssioner, supra at 671-672.

The Econom c¢ Recovery Tax Act of 1981 (ERTA), Pub. L. 97-34,
95 Stat. 172, nodified the rules for the marital deduction
relating to termnable interests. ERTA sec. 403(d)(1), 95 Stat.

302, added section 2056(b)(7), which allows a nmarital deduction

5(...continued)
In the context of sec. 7491, by failing to raise the sec. 7491(a)
argunent at or before trial, petitioner prejudiced respondent’s
ability to present evidence that petitioner did not neet the
requi renents of sec. 7491(a)--e.g., that petitioner did not
conply with the substantiation requirenents or that petitioner
was not cooperative.

We note, however, because we nmake our determ nation on the
basis of the evidence in the record rather than on a failure to
carry the burden of proof by a party bearing the burden, our
decision in this case does not depend on which party bears the
burden of proof.
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for QTP interests. Estate of N cholson v. Conm ssioner, supra

at 672. A QI P interest is one in which a decedent passes to the
surviving spouse a “qualifying inconme interest for life” and for
whi ch an el ection has been made. Sec. 2056(b)(7)(B)(i);® Estate

of Nicholson v. Conm ssioner, supra. Generally, when the

surviving spouse has a “qualifying incone interest for life”, she

6 Sec. 2056(b)(7)(B), in pertinent part, provides:

(7) Election with respect to |life estate for surviving
spouse. - -

* * * * * * *

(B) * * * For purposes of this paragraph--

(1) I'n general.--The term“qualified
term nabl e interest property” neans
property—

(I') which passes fromthe decedent,

(I'1) in which the surviving spouse
has a qualifying incone interest for
life, and

(I'11) to which an el ection under
t hi s paragraph applies.

(1i) Qualifying incone interest for
life.--The surviving spouse has a qualifying
income interest for life if--

(I') the surviving spouse is
entitled to all the inconme fromthe
property, payable annually or at nore
frequent intervals, * * * and

(I'l) no person has a power to
appoint any part of the property to any
person other than the surviving spouse.
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is entitled to “all the incone fromthe property, payable

annually or at nore frequent intervals”. Sec. 2056(b)(7)(B)(ii).
A QTP interest nust nmeet the requirenents of section

20. 2056(b)-5(f), Estate Tax Regs. Estate of Ni cholson v.

Conm ssi oner, supra at 672; sec. 20.2056(b)-7(d)(2), Estate Tax

Regs.; see H Rept. 97-201, at 161 (1981), 1981-2 C.B. 352, 378.
Section 20.2056(b)-5(f), Estate Tax Regs., provides that a
surviving spouse is entitled to “all the incone fromthe
property” if the effect of the trust is to give her the

equi val ent “beneficial enjoynent” of the trust estate as one who
is “unqualifiedly designated as the |life beneficiary” under the
principles of the law of trusts. GCenerally, absent indications
to the contrary, the “designation of the spouse as sole inconme
beneficiary for life of the entire interest or a specific portion
of the entire interest will be sufficient”. Sec. 20.2056(b)-
5(f)(1), Estate Tax Regs.

An interest passing in trust, however, does not provide that
the surviving spouse is entitled to “all the inconme” to the
extent that the income may be accunulated in the discretion of
any person other than the surviving spouse or to the extent that
t he consent of any person other than the surviving spouse is
required for distribution of the incone. Sec. 20.2056(b)-
5(f)(7), Estate Tax Regs. Additionally, the ternms “entitled for

life” and “payable annually or nore frequent intervals” require
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that under the terns of the trust the incone referred to nust be
currently (at |least annually) distributable to the spouse or that
she nmust have such command over the income that it is virtually
hers. Sec. 20.2056(b)-5(f)(8), Estate Tax Regs.

A determ nation of the nature of the interest that passes to
t he surviving spouse is made pursuant to the | aw of the
jurisdiction under which the interest passes. Estate of

Ni chol son v. Conm ssioner, supra at 672-673. In the instant

case, that is the aw of New York. Although we will |ook to
local law to determne the nature of the interests provi ded under
a trust docunent, we are not bound to give effect to a |ocal

court order that nodifies that docunent after the Comm ssioner
has acquired rights to tax revenues under its terns. E. g.,

id. at 673. The lawis clear that we are not bound by the action
of a State trial court, such as the Surrogate’s Court, that has

not been affirnmed by the State’ s highest court. Conm ssioner V.

Estate of Bosch, 387 U. S. 456 (1967).

“I'l]n construing a will, the intention of the testator mnust

be our ‘absolute guide’”. Inre Bieley, 695 N E. 2d 1119, 1122

(N. Y. 1998) (citations omtted); see In re Selner, 26 N Y.S. 2d

783 (App. Div.), affd. 39 N.E. 2d 287 (N Y. 1941). *“The prine
consideration * * * is the intention of the testator as expressed
inthe will. Al rules of interpretation are subordinated to the

requi renent that the actual purpose of the testator be sought and



- 38 -
effectuated as far as is consonant wth principles of |aw and

public policy.” 1n re Fabbri, 140 N E. 2d 269, 271 (N. Y. 1957).

It is the duty of the Court to carry out the testator’s purpose,
notw t hstandi ng that general rules of interpretation m ght point

to a different result. In re Bieley, supra; In re Fabbri,

supra at 271.

The testator’s intent is to be ascertained not froma single
word or phrase, but froma synpathetic reading of the will as an
entirety and in view of all the facts and circunstances under

whi ch the provisions of the will were framed. |1n re Bieley,

supra; In re Fabbri, supra; see In re Selner, supra. A

synpat hetic reading of the will in its entirety in light of the
surroundi ng facts and circunstances, however, is distinguishable
fromthe use of extrinsic evidence to gauge testanentary intent.

Extrinsic evidence is inadm ssible in the absence of an anbiguity

inthe will. Inre Bieley, supra at 1123 n.2; In re Fabbri,
supra at 274. |If a dom nant purpose or plan of distribution is
di scernable fromthe will, the individual parts of the will nust

be read in relation to that purpose and given effect accordingly.

In re Fabbri, supra at 271

Under the ternms of the trust at issue (i.e., in the 1993
will), Jois not “entitled to all the incone fromthe property,
payabl e annually or at nore frequent intervals” as is required by

section 2056(b) (7). See Estate of Ni cholson v. Comm ssioner, 94
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T.C. at 674; Estate of Rapp v. Comm ssioner, T.C Mno. 1996-10,

affd. 140 F.3d 1211 (9th Cr. 1998); see also sec. 20.2056(b)-
5(f), Estate Tax Regs. The unanbi guous | anguage of the 1993 w |

allows her only “as much income from such assets as she needs,

for as long as she lives”. (Enphasis added.) The 1993 will| does
not nention the marital deduction, nor is there any evidence from
t he | anguage of the 1993 will that decedent intended the trust
property to qualify for the marital deduction.

In the context of the trust at issue, the provision for *“as
much inconme from such assets as she needs, for as |long as she
lives” gives Jo only such inconme as she nay reasonably need, but
not necessarily all the inconme that she may denmand. See Estate

of Ni chol son v. Conm ssioner, supra at 674. The 1993 w ||

reveal s decedent’s intention that Jo have neither the obligation,
nor the right, to demand “all the inconme”, or any particul ar
anmount of incone, fromthe trust. The inplication of this

| anguage is that Jo’s requirenments for incone fromthe trust were
to be evaluated in light of her assets and i ncone from ot her
sources--such as fromthe $1, 065, 420.63 of joint property listed
on the estate tax return. The availability of incone from other
sources, her “squirrel ed-away caches”, the |life insurance
proceeds, the contents of the two safe deposit boxes, and the

si zabl e val ue of her assets would | ower the anount of trust

i ncone she m ght otherw se need, again indicating that she is not
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“entitled to all the incone” fromthe trust created by the 1993
wll. See id. at 677.

The fact that the 1993 will does not make specific provision
for the disposition of the inconme in excess of the anobunt Jo
needed does not establish decedent’s intention that there would
be no excess inconme. See id. at 675. The 1993 wi |l provides
that upon Jo’'s death the trust “will then be |iquidated and the
proceeds given to ny grandson, BARNEY PETER ARONSON, * * * or if
BARNEY PETER ARONSON predecease nme, SCOIT HALEY ARONSON shal
take his place as ny heir”. This bequest makes no distinction
bet ween trust corpus and trust income. It is therefore clear

t hat decedent intended a gift of the corpus and the undistributed

i ncome conponent of the trust to Bar (or Scott Hal ey Aronson if
Bar was deceased) after Jo died. See id.

The 1993 will, as executed by decedent, and as in existence
at the tinme of his death, fails to establish that Jo is
“unqual ifiedly designated as the life beneficiary”. Furthernore,
the 1993 will does not designate Jo as the “sole incone
beneficiary for life.” Sec. 20.2056(b)-5(f), Estate Tax Regs.
I nstead, the 1993 will limts Jo's trust incone to the anmpunt she
woul d “need”. Any excess would go to the remai nderman. Under
the trust at issue, Jo is not “entitled to all the inconme” from

the property within the neaning of section 2056(b)(7)(B)(ii), and
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her interest in the trust does not qualify for the marital
deduction.’

The estate contends that the | anguage of the 1993 will is
anbi guous. Even if the estate is correct, and we are permtted
to | ook at extrinsic evidence, the extrinsic evidence does not
support the estate’s contention that decedent intended (1) to
| eave his wife all the incone fromthe trust, (2) to enable the
estate to qualify for the marital deduction under the terns of
the 1993 will, or (3) to mnimze the estate’s tax liability.

Before the tine that decedent executed the 1993 will, the
record shows that decedent was aware of the QIlP provisions and
the marital deduction. Before the 1993 wll, decedent had a w |
whi ch contained a QTIP provision. M. Newran was aware of the
marital deduction when he prepared decedent’s wills.

M. Newman received specific directions from decedent
regardi ng the provisions and | anguage to be used in the 1993 w |
(as well as decedent’s prior wills that M. Newran wor ked on).
The directions were detailed and explicit. In order to follow
decedent’ s directions, M. Newran was careful to nake sure he
used decedent’s words. M. Newman did not draft the follow ng

| anguage contained in the 1993 wll: “*Jo’ is to receive as much

" In light of our holding, we need not address the issue of
whet her the trust fails to qualify as a QTP interest, and for
the marital deduction, because Jo was not entitled to receive
di stributions payable annually or at nore frequent intervals.
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i ncone fromsuch assets as she needs, for as long as she |ives”.
The | anguage was chosen by decedent and reflected his directions;
M. Newman nerely had the words decedent chose typed.

Bar testified that during decedent’s |ater years, many of
decedent’ s i nvestnent decisions were made to ensure Bar woul d be
able to maintain Hundred Acres and the Big House. Decedent’s
intent that Hundred Acres and the Big House be maintained after
his death is also evident fromthe succession of wills he had
prepared and the letters he wote acconpanying the preparation of
those wills.

In the 1980 will, decedent did not | eave Bar the Bi g House
or the Little House. After Bar noved to Hundred Acres, decedent
changed his will (the 1982 will) to | eave Bar the use of the
Little House. In the 1988 proposed will, the Big House was
distributed to decedent’s eight descendants per capita. Later in
1988, decedent decided to give Hundred Acres and the Bi g House
solely to Bar. At that tinme, decedent was al so concerned that
changes woul d be nmade to the Big House, so he had his w |
rewitten (the July 1988 will) to prevent that from happening.

In 1991, decedent elimnated his great-grandchildren fromhis
wi Il and increased Bar’s share to make sure Bar woul d have enough
noney to maintain Hundred Acres and the Big House. |In 1993,
decedent elimnated his only child and all his grandchildren

ot her than Bar to nmake sure Bar woul d have enough noney to
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mai ntai n Hundred Acres and the Big House. Decedent al so
repeatedly asked M. Newran, and his C P. A, to provide him

figures on what his estate would be worth after taxes to ensure

that there would be enough noney left over after taxes for Bar to

mai nt ai n Hundred Acres and the Bi g House.

Additionally, the |language of the 1980 wll, 1982 wll, 1988
proposed will, July 1988 will, and 1991 will provided that all
the incone fromthe trusts created in those wills was to be paid
to Jo. Decedent, when drafting the 1993 will, specifically
del eted the | anguage providing that all the income fromthe trust
was to be paid to Jo. Decedent, when drafting the 1993 wl |,
substituted the |anguage |limting the distributions fromthe
trust to the anmount of incone Jo needed.

Furt hernore, decedent specifically contenpl ated, and
expressly indicated, that estate taxes would be paid. He asked
numer ous questions about the estate tax. He was informed of the
GST tax. Decedent repeatedly, and explicitly, indicated that he
woul d rather pay estate tax than give up control over how his
estate was distributed. Decedent repeatedly, and explicitly,

i ndi cated that he expected that estate taxes would be paid. The
fact that the 1993 will made provisions for the paynent of estate

taxes refl ected decedent’ s expectation that there would be estate

taxes that would need to be paid. Decedent’s April 13, 1993,
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expl anation of the 1993 wll also contenplated a sizable estate
tax and GST tax “burden”.

Decedent’ s other mmjor concern (other than maintaining
Hundred Acres and the Big House as a nonunent to hin) was that
his estate pass through probate with no difficulties. Decedent
i ncl uded | anguage in the 1988 proposed wll, which he wote, for
M. Newman to sign indicating that the will would pass through
probate with no difficulties. Decedent restated this concern in
1993 when he wote to M. Newran and sought assurance that his
w Il would go through probate successfully and woul d w t hstand
any chal | enges.

The extrinsic evidence shows that M. Newman did exactly as
decedent w shed: He used the | anguage decedent wanted, he

prepared a will that was probated successfully, and he prepared a

wll in which decedent set aside noney after taxes for Bar to
mai ntai n Hundred Acres and the Big House. Decedent specifically
did not have the 1993 will drafted wth an intention to maxi m ze
the marital deduction or mnimze the estate tax. Accordingly,
there is no reason to contort the | anguage decedent used to

achieve that result. See Estate of Heimyv. Conm ssioner, 914

F.2d 1322 (9th Cr. 1990), affg. T.C. Menon. 1988-433; Estate of

Ni chol son v. Conmi ssioner, 94 T.C. at 679.
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Accordingly, the extrinsic evidence fails to show that
decedent intended that Jo be “entitled to all the incone” from
the trust.

The estate argues that after giving proper regard to the
Surrogate’s Court decree, the trust qualifies as a QIIP interest.
W di sagree.

The Surrogate’s Court decree did not nerely clarify the 1993
will. The 1993 wll did not require that all the income go to
Jo; the Surrogate’s Court decree, however, required all the
income to go to her. The 1993 wll did not require paynments to
be made at any specific tinme; the Surrogate’s Court decree,
however, mandated “nonthly, quarterly, or other convenient
paynments of nearly equal anmounts as possible during her lifetine,
provi ded, however, that in no event shall such paynents be made
|l ess frequently than sem -annually.” The Surrogate’s Court
decree al so made vol um nous ot her changes to the trust provided
for by decedent in the 1993 will. The Surrogate’ s Court decree
is nore than a nere clarification; it is a substantial change in
the 1993 wll (and the trust created therein) made after
respondent had secured rights under the 1993 will. Accordingly,

we will not give it effect. See Estate of Ni cholson v.

Conmi ssi oner, supra at 681; see al so Conm ssioner v. Estate of

Bosch, 387 U.S. 456 (1967).
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Additionally, the Surrogate’s Court decree was not a bona
fide evaluation of the rights of Jo because there was not a
“genui ne and active contest” in the Surrogate’s Court--the decree

was rendered by consent. See Estate of Rapp v. Conm Ssioner,

T.C. Meno. 1996-10; sec. 20.2056(c)-2(d)(2), Estate Tax Regs.
Bar petitioned the Surrogate’s Court for the specific purpose of
directly affecting Federal estate tax liability (Bar wanted to
reduce the amount of taxes due fromthe estate that were a
consequence of the 1993 w |l executed by decedent). See

Conmi ssioner v. Estate of Bosch, supra at 463. Bar filed the

1998 petition and the 1998 anended petition in an attenpt to
engage in postdeath “creative estate planning” and to ensure
“consi derabl e estate tax and GST tax savings”.

Furthernore, the Surrogate’s Court decree was based on
incorrect information (i.e., that decedent intended to mnim ze
the estate tax and GST tax on his estate) provided by Bar.® Had
the Surrogate’s Court heard the testinony of M. Newran or been
provided the letters that decedent wote, it would have been
clear to the Surrogate’s Court that decedent’s intention was not

to mnimze the estate taxes or GST taxes on his estate.

8 W nake no finding regarding whether Bar intentionally
provi ded i nformati on he knew to be incorrect to the Surrogate’s
Court in order to obtain a result that would significantly reduce
t he anobunt of taxes owed by the estate (and thereby increase the
anmount of his inheritance). That does not change the fact,
however, that the Surrogate’s Court based its actions on
i ncorrect information.
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The estate contends that New York | aw and public policy
favor the marital deduction and presune that taxpayers w sh to

t ake advantage of it. The estate relies on In re Choate, 533

N.Y.S 2d 272 (Sur. C. 1988). Initially, we note that this case
is a decision of a lower court that was not affirnmed by New
York’s highest court. Accordingly, this decision is not binding

on us. Commi ssioner v. Estate of Bosch, supra.

Even so, Choate is distinguishable. |In Choate, the court
found that the proposed reformation did not alter the testator’s
di spositive schene under the testator’s will. The court found
that the testator in Choate intended to take full advantage of
t he avail abl e tax deductions and exenptions. That is not the
case herein. Additionally, in Choate, there was a change in | aw
(the inposition of the GST tax) that was not in effect when the
testator executed his wll. Again, that is not the case herein.

The estate also cites N Y. Est. Powers & Trusts Law ( EPTL)
section 13-1.3 (MKinney 2003) for support. NY. EPTL section
13-1.3 provides the order in which assets are abated in paying
t he expenses of an estate. The order of abatenent provided for
in this section does not, however, apply to estate taxes. N.Y.
EPTL sec. 13-1.3(d). Estate taxes are apportioned under N.Y.
EPTL section 2-1.8 (MKi nney 2003).

N. Y. EPTL section 2-1.8 does not support petitioner’s

position either. NY. EPTL section 2-1.8 applies to apportion
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the estate tax “except in a case where a testator otherw se
directs in his will”. NY. EPTL sec. 2-1.8(a). Decedent
provi ded for the paynment of estate taxes in the fifth article of
the 1993 wll. Accordingly, NY. EPTL section 2-1.8 is
i nappl i cabl e.

Furthernore, the estate relies on a presunption. Even i f

the law and public policy favor the marital deduction and presune
that taxpayers wish to take advantage of it, the taxpayer’s
express direction overrides this presunption. Decedent expressly
stated on nunerous occasions that he would rather pay tax than
give up control of his estate. Wereas decedent indicated in
1988 that Bar should fight any valuation of the estate that he
felt was excessive and decedent was willing to make $10, 000- per -
year gifts (although it is not clear that decedent still felt
this way when he drafted the 1993 will), decedent wanted control
over the property each beneficiary would receive and was not
willing to give up this control in order to mnimze estate tax.
Decedent, when he rewote his own will, elimnated | anguage
referring to the marital deduction and elimnated QTlP provisions
fromhis wlls.

The estate al so argues that N. Y. EPTL section 10-10.1
(McKi nney 2003) provides that Bar was required to distribute al
the incone of the trust to Jo. W disagree. N Y. EPTL section

10-10. 1 provi des:
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Except in the case of a trust which is revocabl e by
such person during lifetine, a power conferred upon a
person in his or her capacity as trustee of an express
trust to nmake discretionary distribution of either
principal or inconme to hinself or herself or to make
di scretionary allocations in his or her own favor of
recei pts or expenses as between principal and incone,
cannot be exercised by himor her. * * * |f there is
no trustee qualified to execute the power, its
executi on devol ves on the suprene court or the
surrogate’s court, except that if the power is created

by will, its execution devolves on the surrogate’s
court having jurisdiction of the estate of the donor of
t he power.

The trust in the 1993 will did not give Bar discretionary power
to make distributions of income or principal to hinself or
allocations in his owm favor. Even if it did, this power would
devol ve on the Surrogate’s Court. Furthernore, N Y. EPTL section
10-10.1 does not give Bar or the Surrogate’s Court the power to
pay Jo any nore than she needs.?®

We conclude that the interest in the trust created by the
1993 will does not qualify for the estate tax marital deduction
as “qualified termnable interest property” wthin the nmeaning of
section 2056(b)(7). In reaching our holding herein, we have
considered all argunents nade by the parties, and to the extent
not nentioned above, we find themto be irrelevant or wthout

merit.

 Even if N Y. Est. Powers & Trusts Law sec. 10-10.1
(McKi nney 2003) required Bar to pay all the inconme of the trust
to Jo, it does not require himto pay it to her annually or at
nore frequent intervals.



To reflect the foregoing,

Deci sion will be entered

for respondent.




