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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
CGERBER, Judge: Separate notices of deficiency, containing

determ nati ons of estate tax deficiencies, were issued to the
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above-captioned estates.! For the Estate of John L. Baird,
respondent determ ned an estate tax deficiency of $104, 765. For
the Estate of Sarah W Baird, respondent determ ned an estate tax
deficiency of $240,282. The sole renmaining controversy concerns
the value, at their respective dates of death, of each decedent’s
fractional interest in a famly trust holding tinberland.?
FI NDI NGS OF FACT

John L. Baird and Sarah W Baird were nmarried at al
pertinent tinmes. John died on Decenber 18, 1994. Sarah died
|l ess than 1 year later, on Novenber 2, 1995. At all pertinent
times the coexecutors and decedents resided in Louisiana. At
their respective tines of death, John held a 14/65 interest and
Sarah a 17/65 interest in a trust owning 16 noncontiguous tracts
of tinberland, conprising 2,957 acres in Sabine Parish,
Loui siana. As of Decenber 18, 1994, the undivided fee interest
in the 16 parcels of tinberland had a fair market val ue of

$4, 685, 333. As of Novenber 2, 1995, the undivided fee interest

! These cases were consolidated for purposes of trial,
bri efing, and opi nion.

2 |n addition to the valuation issues for each estate, the
parties nmust al so reach agreenent on the conputation of the
al | owabl e anmount of adm nistration expenses and the anount of the
credit, if any, allowable to the Estate of Sarah W Baird. The
parti es have settled several other matters concerning increases
and/ or reductions to the gross estate of the Estate of John L.
Baird, and all these natters will be left for the Rule 155 phase
of this case. Al Rule references are to the Tax Court Rul es of
Practi ce and Procedure.
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in the 16 parcels of tinberland had a fair market val ue of
$5, 091, 285.

On August 1, 1977, John, Sarah, and three of Sarah’s
relatives, as settlors, established an inter vivos trust pursuant
to the laws of Louisiana. Before the 1977 creation of the famly
trust, Sarah, OE. WIllianms, and two of their other siblings
coowned several thousand acres of tinberland. Wth the consent
of his siblings, OE. Wllianms initiated a voluntary partition.
The partition was a difficult experience for famly nenbers. The
relatives contributed their respective holdings, resulting in a
14/ 65 (21.54 percent) and a 17/65 (26.15 percent) undi vi ded
interest in the famly trust being held by John and Sarah,
respectively. The remainder of the trust interests were
contributed by Sarah’s relatives, including 31/65 (47.69 percent)
by her brother, OE WIIlianms, and 1.5/65 (2.31 percent) each by
Sarah’s nephew and niece. The trust was intended to keep the 16
parcels held by famly nmenbers in undivided owership. The
famly trust provided for the sale of an interest, but only with
the witten consent of all of the beneficiaries. The 16 parcels
ranged in size from32 to 320 acres, and nost of it was best
suited to use as tinberland. Approxinmately 140 of the 2,957
acres had sone potential for residential devel opnent. Less than
one-half of an acre had residential devel opnent as its highest

and best use.



- 4 -

O E. WIlianms has continually managed the trust properties
since the 1970s, and it was expected that he would continue to do
so. OE WIllians generally did not consult with his cotrustees
and/or famly nenbers in the managenent of the trust tinberland.
Hi s i ndependent managenent was not necessarily in accord with the
best managenent practices.

Reported in John’s estate was his undivided one-half
community property interest in the 14/65 interest in the trust at
a value of $707,972, after applying a 25-percent
fractionalization discount. |In an anmended return for John’s
estate, a refund was clained on the basis of an increased
fractionalization discount of 50 percent. Utinately, a 60-
percent discount was clained by John’s estate. The 14/65
interest after applying a 50-percent discount was returned at
$550, 378. After applying a 60-percent discount the reported
amount woul d have been reduced to $504, 610. 37.

Sarah’s 17/65 interest was reported in her estate’s tax
return at a val ue of $665,686, after applying a 50-percent
fractionalization discount. |In an amended return for Sarah’s
estate, a refund was clained on the basis of a 60-percent
i ncreased fractionalization discount, which resulted in a
reported val ue of $449, 456. 27.

Respondent determ ned that John’s 14/65 interest had a date

of death fair market value of $975,091. Respondent determ ned
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that Sarah’s 17/65 interest had a date of death fair market val ue
of $1, 290, 211.

OPI NI ON

We consi der here circunmstances where a narried couple die
within 1 year of each other. Each decedent, at the time of his
or her death, held a partial interest in a famly trust. The
trust, in turn, held 16 parcels of tinberland. The parties agree
on the fair market value of the 16 parcels of tinberland on the
date of each decedent’s death. The controversy centers on the
anmount of discount applied where each decedent held a fractional
interest through the famly trust.

Cenerally, the estates have approached val uati on by neans of
what they consider to be conparable sales of fractional
interests. On the basis of the relatively limted universe of
the sales of partial interests in tinberland, the estates’
experts have opined that discounts should range from 55 percent
to as much as 90 percent. Respondent agrees that sone di scount
is appropriate, but he contends that the size of the discounts
proposed by the estates is excessive and that the estates’
experts are nerely advocates for petitioners’ position.

Val uation of a property interest for Federal estate tax

purposes is a factual question. See Estate of Bonner v. United

States, 84 F.3d 196, 197 (5th Gr. 1996); Sammons V.

Comm ssi oner, 838 F.2d 330, 333 (9th Gr. 1988), affg. on this
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point and revg. in part on another ground T.C Meno. 1986- 318.
The fair market value of a property interest is determ ned under
the “willing buyer-willing seller standard” set forth in section
20. 2031-1(b), Estate Tax Regs., as foll ows:

The fair market value is the price at which the
property woul d change hands between a willing buyer and
a wlling seller, neither being under any conpul sion to
buy or sell and both having reasonabl e know edge of

rel evant facts. The fair market value of a particul ar
item of property includible in the decedent’s gross
estate is not to be determ ned by a forced sale price.
Nor is the fair market value of an item of property to
be determ ned by the sale price of the itemin a market
other than that in which such itemis nost commonly
sold to the public, taking into account the |ocation of
the item wherever appropriate * * *,

It is inplicit that the buyer and seller have know edge of
all the relevant facts concerning the valuation property. United

States v. Cartwight, 411 U S. 546, 551 (1973). It is also

inplicit that the buyer and seller would aimto maxim ze profit
and/or mnimze cost in the setting of a hypothetical sale. See

Estate of Watts v. Conm ssioner, 823 F.2d 483, 486 (11th Cr

1987), affg. T.C. Meno. 1985-595; Estate of Newhouse v.

Commi ssioner, 94 T.C 193, 218 (1990). Therefore, we consider

the view of both the hypothetical buyer and seller. Kolomyv.

Comm ssi oner, 644 F.2d 1282, 1288 (9th Gr. 1981), affg. 71 T.C

235 (1978).
The estates offered three expert w tnesses, and respondent
offered one. The estates’ experts were found to be qualified,

and their reports were received as their direct testinony in
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accord with this Court’s Rules of Practice and Procedure.
Respondent’ s expert, however, was found not to be specifically
qualified to assist the trier of fact (Court) on the question of
the discount to be applied, if any, to a fractional interest in
ti nmberl and.

It is noted that the parties stipulated the fair market
value of the undivided fee interest. Further, the parties agree
t hat there shoul d be sonme discount because of the nature of the
decedents’ ownership. The only question we consider is the
anount of the discount applicable to the fractional interests
held by the decedents at their dates of death.

Val uation of an interest in property is a highly factual
pursuit, and it is wthin the Court’s discretion to evaluate the
cogency of the expert w tnesses’ concl usions or opinions.

Sammons v. Conmi ssioner, supra. Opinions of experts are

evaluated in |ight of each expert’s denonstrated qualifications

and the evidence in the record. Estate of Davis v. Commi SSi oner,

110 T.C. 530, 538 (1998) (and cases cited therein). W may
accept or reject all or part of an expert’s opinion. 1d.

The Estates’ Expert Wtnesses

The estates rely on three expert w tnesses to support their
proposed di scounts for the partial interests under consideration.
Respondent attenpted to expose the weaknesses of the estates’
experts in order to show that estates’ proposed discounts are

excessi ve.



A. John A. Young

John A Young, a real estate appraiser offered by
petitioners, prepared a fractionalization discount study in which
he concluded that fractionalized interest discounts should be at
| east 50 percent of the proportionate fee value. M. Young' s
concl usi on was based on his analysis of what he considered to be
si x conparable sales of fractional interests in tinberland in
nort hwest Louisiana. Generally, M. Young was able to find hard
evidence of the sale price for a fractional interest.

In order to determine the fair market value of a full fee
interest M. Young resorted to secondary information and opi ni on.
Through conversations with parties to the transacti ons and ot her
related information, he predicated a fee fair market value for
each property. 1In sone instances, the fee values were a matter
of conjecture and were not based on actual or conparabl e sales.
However, using the full fee value as a base, M. Young cal cul ated
t he percentage di scount of known partial sales.

The first property regarded as conparable by M. Young was a
160-acre tract of tinberland that was owned by Pennzoi
Expl orati on and several other owners. The buyer was interested
in harvesting the tinber and wanted to acquire the 160-acre
tract. Seven different partial interests were purchased during
the period May 1995 through February 1996. These purchases gave

t he buyer a cumul ative interest of alnobst 32 percent of the



- 9 -
undi vi ded 160 acres. These partial interests were acquired for
anounts that were approximately 58 percent to 62 percent |ess
than their proportionate shares of the fair market value of the
full fee as estimated by M. Young. During Cctober 1996 the
buyer acquired the remaining two-thirds of the property from
three sellers for approximately 14 percent |less than a
proportionate share (i.e., two-thirds) of M. Young s estimted
fair market value of the full fee.

The second series of partial acquisitions considered by M.
Young occurred during Septenber 1994. It involved 37 different
tracts totaling al nost 830 acres which were owned by three
di fferent groups of individuals. The purchaser acquired three
approximately equal interests for equal purchase prices. On the
basis of M. Young’'s estinmated fee fair nmarket val ue, the
fractional purchases were di scounted approxi mately 41 percent.

In the third series of partial acquisitions during 1993,
seven partial interests, collectively representing al nost a 50-
percent interest, were purchased from nenbers of the sane famly
for what appears to be the same price per acre. The discounts
fromthe estimated full-fee fair market value were all
approximately 82 percent, using M. Young' s fee val ue.

In the fourth series of partial acquisitions, interests in
anount s approxi mating 35 percent and 7 percent were acquired in

1992, and the remai ning 58 percent was acquired in 1995. The
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1992 acqui sitions were di scounted by approxi mately 59 percent and
65 percent, respectively, and the 1995 acqui sition was di scounted
by approximately 36 percent. Again, M. Young' s estimte of fee
fair market value was used as the base.

The fifth and sixth series of partial acquisitions each
i nvol ved the acquisition of two 50-percent interests. The fifth
consi sted of acquisitions in 1995 and 1997 with di scounts of
approxi mately 67 percent and 50 percent, respectively. The sixth
partial acquisition involved two 1997 purchases with fractional
i nterest discounts of approximtely 38 percent and 44 percent,
respectively.

M. Young did not conclude that a particul ar percentage
woul d be appropriate for the partial interests that we consider
in these cases. Instead, M. Young opined that on the basis of
t he above-described transactions, a discount of at |east 50
percent was appropriate for valuing a partial undivided interest
in Louisiana tinberland.

M. Young did adjust for differences that m ght occur where
fractional sales were actually acquisitions by a majority hol der.
He showed that substantially snmaller fractional discounts
occurred in transactions where the buyer had or achieved control.
Conversely, the discounts were substantially |arger where buyers
were purchasing a partial interest and did not have control of

t he fee.
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M. Young al so discussed other factors that m ght affect the
anmount of the discount, such as tract size, |ack of managenent
control, the nunber of coowners, and the cost of acquiring a fee
interest. He did not, however, provide any gui dance as to how
those factors should be taken into account in valuing the 16
parcels of tinberland under consideration.

Al t hough the six sales of tinber properties cited by M.
Young occurred in northwest Louisiana, respondent contends that
t here has been no correlation to the 16 parcels of tinberland we
consider in these cases. |In addition, respondent points out that
M. Young, in his discussion of the practicality of partition,
assuned that the partition would result in 65 shares. That
assunption tends to exaggerate the cost of partition.

Wth respect to M. Young s conparabl es, respondent provided
sone information about each reflecting that the fee val ue used by
M. Young could be too high. Any reduction in the fee val ue used
woul d accordi ngly and proportionately reduce the percentage

di scount that could be attributable to a fractional interest.?

3 M. Young also provided a report in which he commented on
vari ous assunptions that had been provided by the estates’
counsel. It was not evident how M. Young's comments were
formul ated and why he would be qualified to opine on certain of
t he assunptions. Accordingly, we do not rely on his commentary
concerning the estates’ assunptions.



B. Lewis C. Peters

Lewws C. Peters, a forester/real estate appraiser, like M.
Young, opined on the relationship of discounts to undivided
fractional interests in tinberland on behalf of petitioners. He
relied on transactions in fractional interests in tinberland in
Mai ne and in the East Texas/Loui siana area. M. Peters has been
devel oping information on the sales of fractional interests in
ti mberland for a nunber of years, and he has found only two
mar kets for such property--Maine and East Texas/Louisiana. In
that regard, Maine had a nore active and better established
mar ket than the East Texas/Loui si ana area.

M. Peter’s estimated that the nean discount attributable to
fractional interests in tinberland is 55 percent. He relied on
104 transactions that occurred from 1969 through 1997. Unli ke
M. Young, M. Peters did not adjust for differences that my
occur where fractional sales were actually acquisitions by a
majority holder. Instead, M. Peters sinply used a statisti cal
mean or average of the sales. Like M. Young, M. Peters
obtained the full-fee fair market value by talking with owners,
collecting information about subsequent full-fee sales, and
di scussing this issue with people in the tinberland narket.

Respondent contends that M. Peters’s conclusions are
unrel i abl e because many of the all eged conparables were too

remote fromthe year in question. Respondent al so contends that
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M. Peters’'s estimated fair market values were not fromreliable
or verifiable sources. Respondent also points out that M.
Peters’s study contained discounts for fractional interests that
varied from29 percent to 83 percent. To the extent that
subsequent sales were used to determ ne the anount of discount,
respondent indicates that neither M. Young nor M. Peters
adj usted (reduced) the fair nmarket value to reflect any
intervening inflation.

Finally, respondent points out that Messrs. Young and Peters
both used the Pennzoil sale as a conparable but used differing
data and arrived at differing discounts. M. Peters arrived at
an average 36-percent discount using a fair market val ue of
al nost $474, 000, whereas M. Young had di scounts ranging from
14.10 percent to 62.06 percent using a fair market val ue of
$420, 000. These di screpanci es, respondent contends, reflect a
| ack of credibility in the experts’ reports.

C. Janes Steele 11

The estates’ third expert has engaged for nore than 20 years
in the business of buying and selling rural Louisiana farm and
tinberland with concentration on undivided interests in
relatively small (1,000 acres or less) parcels. M. Steele's
entity was the purchaser in the Pennzoil transaction relied on by

both Messrs. Young and Peters.



- 14 -

In the Pennzoil transaction, M. Steele’ s entity was
attenpting to purchase a controlling (at |east 80 percent) or
conplete interest in the Pennzoil property. Purchases of
Pennzoil fractional interests were initially subjected to
di scounts for the fractional interests in anpbunts generally
around 60 percent. Wen the buyer had acquired sufficient
partial interests to hold at |east 80 percent, the discounts
preci pitously dropped to just over 14 percent.

This discount pattern confirns the estates’ argunent.
Partial interests that do not constitute or result in a
controlling interest are subject to substantially greater
di scounts than partial interests acquired by a controlling
interest holder or which result in control of the fee.

In his report, M. Steele concluded that a discount of at
| east 55 percent would be appropriate for the purchase of parti al
interests in Louisiana tinberland. During his trial testinony
M. Steele opined that the value of the partial interests should
be di scounted 90 percent fromthe fair market val ue of the ful
fee interest.

The Court found M. Steele’s testinony hel pful and ger mane
to the valuation of partial interests in Louisiana tinberland.

Al though there are sales of fractional interests in tinberland in
Loui si ana, such activity is relatively infrequent, and only

limted i nformati on about such sales is avail abl e. M. Steele
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was either aware of or involved in nost of the known sal es of
fractional interests in Louisiana. He also nmakes his living from
such sales and is well known to | awers, courts, and others as a
resource in situations where fractional interests and/or
partition is involved.

M. Steele evaluates tinber and m neral properties on the
basis of the idiosyncracies of the ownership and rel ated
conditions. So, for exanple, he may seek out disgruntled famly
menbers who own a partial interest and are seeking to sell their
interest. 1In such situations, M. Steele has studied the
potential for and used partition as a neans to make a profit from
the partial interest. According to M. Steele, those situations
requi re “staying power” because of the potential for resistance
by the remaining fam|ly/coowners who may resist partition, either
in kind or by licitation.* M. Steele had a personal experience
where his acquired partial interest was tied up for as long as 21
years. In general, M. Steele’s experience reflects that it is
not unusual for partition to take as long as 5 years.

M. Steele’ s unique and extensive experience nmakes him
particularly well qualified to address the anount of discount for
a fractional interest in Louisiana tinberland. Although M.

Steele and petitioners’ other experts opined, in general, that

4 “Licitation” is a termused to describe the sale of
partitioned realty and the division and distribution of the sale
proceeds as opposed to partition in kind where the property is
divided and distributed to the coowners.
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fractional interests in Louisiana tinberland should be discounted
by 55 percent, those opinions were based on neans or averages of
the fractional sales information available. W also note that
the full fair nmarket value of the properties used as conparabl es
may have been questionable, so that the discounts could have been
smal | er or | arger dependi ng upon whether the actual fair market
val ue was | ower or higher

M. Steele s personal experiences during nore than 20 years
of involvenent with fractional interests in Louisiana, reflect
the foll ow ng.

(1) The fact that the market is severely limted drives
prices down (increasing discounts). Mst buyers have no desire
to expend the tinme and expense to acquire full ownership.
CGenerally, tinber conpanies are not interested in purchasing
fractional interests and lending institutions are not likely to
| end noney to holders of fractional interests.

(2) Problenms arise concerning the managenent of undivi ded
interest properties. There is a tendency for persons who own
partial interests in property to expend |ess tine and noney than
t hey woul d have spent on solely owned property, resulting in sonme
anount of m smanagenent.

(3) Louisiana fractional interest holders with | ess than an
80-percent interest lack control over the use of the tinber

wi t hout consent of the other owners.
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(4) The choices available to a Louisiana fractional interest

hol der with | ess than 80-percent ownership are to:

but

(a) Sell the fractional interest but incur the
addi ti onal expense of advertising and/or l|ocating a
buyer;

(b) buy out the other interests. This process can
i nvol ve expenses and del ays related to | ocating fractional
i nterest hol ders, recordi ng expenses, deed preparation,
title opinions, and the possibility of perfecting title with
respect to ancestral predecessors of current owners;

(c) attenpt voluntary partition in kind, which is often
“conpl ex, rancorous, and protracted”. It has been M.
Steel e’ s experience that the probl ens encountered increase
as the nunmber of fractional owners increases. |In sone
instances it may reach a point where agreenent becones
i npossi bl e;

(d) bring suit for partition in kind or by licitation.
This process will result in “significant |egal expense” and
del ays.

(5) The delay associated with partition is at |east 1 year,

it is nore likely to take several years. In the interim

expenses are being incurred and the investnent in the fractional

interest is “frozen”.
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(6) It has been M. Steele’ s experience that unexpected
expenses occur in connection with perfecting sole ownership or
control. It has been his experience that unantici pated | egal
probl ens may ari se.

(7) The buyer of an undivided interest nust have financi al
“staying power” and be able to buy the entire property at any
partition sale because of the possibility of underbi ddi ng of
anounts that would be proportionately |less than the cost of the
undi vi ded i nterest.

M. Steele considers the follow ng factors in determ ning
t he anobunt of discount that should be applied in the purchase of
a fractional interest: Fair market value of 100-percent
owner shi p; percentage available for sale; total nunber of owners;
“staying power” of existing owners; property |ocation; nunber of
tracts; nunber of acres; ability to influence property managenent
by the buyer of a fractional interest; continuity of the tracts;
access to the property(ies); topography (including wetland
classifications); and mneral value, either in or out of
pr oducti on.

Usi ng his knowl edge and experience, he opined in his witten
report that the discount for the fractional interests under
consi deration should be at |east 55 percent. During his trial
testimony, M. Steele concluded that he would di scount the

fractional interests in question by 90 percent on the basis of
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the followng: (1) The fractional interests are held in a trust
causing an inability to directly access any proceeds of
partition; (2) the beneficial fractional interest holders were
fromthe sanme famly generally resulting in | ess agreenent on a
course of action;® (3) partition suits in Louisiana require that
all mneral owners be nade parties to the proceeding; (4) the
costs of partition m ght be assessed agai nst and borne by the
instigating partial interest holder; and (5) a buyer of a 14/65
or 17/65 interest would have no control and the other interests
could limt profitable use or sale of the property. In this
case, the property has been poorly managed by one of the
beneficiaries/famly nmenbers for years, and the only renedy would
be to wait until other interest holders die or to attenpt
partition.

The reasons cited by M. Steele do not support his
conclusion for a 90-percent discount. Several of the reasons he
cites were already considered in his witten report to arrive at
his “at |east 55 percent” discount opinion. W do agree,
however, with his observation that this famly has experienced
prior disagreenent, which precipitated the creation of the trust.

In addition, one fam |y nenber has been allowed to i ndependently

5> Because of M. Steele’'s reputation and willingness to be
involved in partial interests, disgruntled famly nenbers seek
himout to purchase their fractional interests. In those
experiences he has found that the |ikelihood of disagreenent is
greater anong fam|ly nenbers.
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manage the 16 parcels, and it has been shown that his managenent
was poor. These are facts that were available to and woul d
certainly influence a know edgeabl e buyer and shoul d be factored
into the di scount percentage.

The Possibility of Partition--Effect on Val ue

The estates argue that the use of partition, as a | egal
matter, is fraught with uncertainty. Relying on their experts,
petitioners contend that partition of the properties in question
woul d be protracted, thus increasing the discount on the
fractional interests in issue. Respondent disagrees with
petitioners and contends that the properties could be relatively
easily partitioned in 3 or 4 nonths if partition were
uncont est ed.

Cenerally, the “Potential costs and fees associated with
partition or other |egal controversies anong owners, along with a
limted market for fractional interests and | ack of control, are
all considerations rationally related to the value of an asset.”

Estate of Bonner v. United States, 84 F.3d 196, 197-198 (5th G

1996). Accordingly, the cost of partition does not set sone
absolute limt on the anpunt of discount. Instead, it is a
factor to be considered.

Each party has attenpted to either maximze or mnimze the
effect that partition nmay have upon the discount attributable to

a fractional interest in tinberland. There is no way to
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accurately predict that partition will be necessary. It is
possi ble that the remaining famly menbers may be open to
di vidi ng or managing the property in accord wwth a new owner’s
wi shes. Conversely, it is also possible that the remaining
famly nmenbers will be adverse to a new owner’s w shes.

Here, the estates have shown that, under Louisiana | aw,
there are uncertainties and disabilities associated with an
undi vided mnority interest in property. That is especially true
here where the property is held in trust and where the famly
menbers have previously experienced difficulties and have all owed
one famly nmenber to manage the properties wi thout holding himto
a high standard. It has also been shown that the famly nenbers
pl aced the property into trust in order to keep the property in
their famly. The circunstances that woul d have been perceived
by a willing buyer indicate that the remaining famly nmenbers
woul d be resistant to and nmake it difficult for an outside buyer.
We reach this conclusion, in part, on the basis of the famly’'s
propensity to all ow poor managenent of the tinberland to their
own financial detrinent. Accordingly, sone additional discount
is appropriate on the basis of the record in this case.

The evi dence, experts’ reports, and other testinony reflect
that the market for partial interests was extrenely limted. One
of petitioners’ experts, M. Steele, was the buyer of many such

properties. H s experiences reflected that partition under the
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facts of these cases would have been difficult, protracted, and
expensi ve.

The Vari ati ons Between the Estates’ Reported Val ues and Those
Mai ntai ned for Tri al

Finally, we consider the escal ation of the discounts clained
by the estates. John's estate initially reported a value for the
fractional interest that was di scounted by only 25 percent. By
the tinme Sarah died, the value of her fractional interest was
reported at a value that was discounted by 50 percent. At that
poi nt, John’s estate anmended its return and cl ai mred a 50- percent
di scount. As these matters were further devel oped during the
audit exam nation and controversy, information was di scovered
that caused the estates to further reduce the reported val ue of
the fractional interests by claimng a 60-percent discount.
Finally, the estates’ litigating position, based on M. Steele’s
testinmony, was that both fractional interests should be
di scounted by 90 percent.

Respondent points to the escalation of the discounts and
contends that it nerely reflects the estates’ propensity to take
aggressi ve and excessive positions. Respondent contends that the
discount initially clainmed by John’s estate was closer to the
correct anount and shoul d represent the maxi num anount to which
either estate should be entitled. The estates have shown,

however, that the discounts initially clainmed did not take into
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account the true marketplace and the price that would be paid by
a wlling buyer.

The 25-percent discount used by John's estate was based on
the return preparers’ analysis of a court opinion in which a
di scount for a fractional interest was found.® Wen the return
preparer increased the amount to 50 percent, he relied on a
series of court opinions in which discounts for fractional
interests were allowed.” Although it may be appropriate to
consi der the anounts of discounts decided by courts in prior
cases, those discounts are not intended as m ni num or maxi nmum

limts for certain types of discounts.® The anpbunt of discount

6 John’s estate’s tax return preparer relied on Estate of
Bright v. United States, 658 F.2d 999 (5th Cr. 1981).

" The preparer, in support of a 50-percent discount in the
anmended return, relied on a series of cases of which the
follow ng are representative: Propstra v. United States, 680
F.2d 1248 (9th Cr. 1982); Estate of Canpanari v. Conm ssioner, 5
T.C. 488 (1945); Estate of Cervin v. Conm ssioner, T.C Meno.
1994-550; LeFrak v. Comm ssioner, T.C Meno. 1993-526; and Estate
of Youle v. Comm ssioner, T.C. Meno. 1989-138. W note that the
cited opinions appear to be relied upon for their general
rati onal e and not because 50-percent discounts were all owed.

8 The parties in estate tax cases often play a “val uation
gane” and advocate high and | ow val ues to provide the finder of
facts with limts wthin which the parties may be satisfied with
the final decision. Because of that phenonmenon, we may expect
that estates will report the | owest possible value, and that the
Comm ssioner will determ ne the highest possible value. Those
very dynam cs may raise suspicion about the parties’ positions on

estate tax valuation issues. |In this case, however, the facts
reflect that, initially, John's estate was not playing the
“gane”. Even after the “ganme” began, both John’s and Sarah’s

estates did not get up to speed until the trial had comenced.
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in each case nmust be determ ned ad hoc, and the facts in each
case nust provide the basis for the proper anount of discount.
The facts in this case, along with our understandi ng of the
actual marketplace, reflect that fractional interests in rural
Loui siana tinberland sell at substantial discounts and, hence,
the estate’s reporting positions were conservative in their
approach to di scounting.

Concl usi on

After considering the record and the experts’ reports and
testimony, we hold that the estates have established 55 percent
as a nean and/ or average anount by which fractional interests in
Loui siana tinberland which do not result in control are
di scounted. W are al so convinced that the peculiar
ci rcunst ances shown to exist with respect to the decedents’
remai ning famly nmenbers support an increased di scount.

We have placed reliance in M. Steele’s expertise and act ual
practical experience. H's report and testinony were based on his
per sonal know edge and experience in the very marketplace under
consideration. M. Steele's “at |east 55-percent discount” in
his witten report conported with the other experts’ findings and
conclusions. M. Steele’ s trial testinony suggesting a 90-
percent discount, however, was unfounded and w thout support in
the record. W find it hard to accept that a willing seller

woul d accept 10 cents on the dollar for a partial interest in
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ti nberl and, and no such conparabl es were shown to exist.?®

Al t hough there are no truly conparable sales in this record,
the detail available on the Pennzoil transaction does provide
sonme neasure of a contenporaneous arnis-length transaction. In
the series of Pennzoil transactions the discounts before
acquisition of a controlling interest hovered around 60 percent.
On the basis of that exanple and the other factors discussed
above, we hold that John’s and Sarah’s fractional interests
shoul d be di scounted 60 percent, as clainmed by the estates, from
the fair market values agreed to by the parties.

To reflect the foregoing and considering the parties’
agr eenent s,

Decisions will be entered

under Rul e 155.

It appears that M. Steele’'s suggested 90-percent di scount
may represent only a buyer’s point of view Perhaps it would
serve as a low bid to initiate negoti ations.



