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MVEMORANDUM OPI NI ON

CHI ECHI, Judge: This case is before the Court on respon-
dent's notion to dismss for lack of jurisdiction (respondent’s
nmotion) and petitioner’s notion to substitute party and to change
caption (petitioner’s notion). W shall grant respondent’s

nmoti on and deny petitioner’s notion.



Backgr ound

For purposes of respondent’s notion and petitioner’s notion,
the parties do not dispute the follow ng factual allegations that
are part of the record. During its taxable year 1994, petitioner
was a trust engaged in business in the State of Indiana. Peti-
tioner filed a Federal inconme tax return for estates and trusts,
Form 1041 (return), for that taxable year, which was signed by
Jimmy C. Chisum as agent for the Prudent Man Trustee Co.

Upon comrencenent of the exam nation of the 1994 return
filed by petitioner, respondent requested petitioner to provide
respondent with conplete copies of the trust docunents relating
toit. Petitioner refused to provide respondent with the trust
docunents or any other type of docunentary evidence regardi ng who
was the first appointed trustee of petitioner.

The notice of deficiency issued to petitioner was sent to

the foll ow ng two addresses:

Bant am Donesti c Trust Bant am Donestic Trust

aka Snyder Poultry Processing aka Snyder Poultry Processing

Prudent Man Trustee Conpany, Prudent Man Trustee Conpany,
Trust ee Trust ee

Post O fice Box 138 Post O fice Box 204

Harl an, Indiana 46743-0138 Snyder, Nebraska 68664-0204

Petitioner filed a petition in this Court which was signed
on its behalf by Jimmy C Chisum as “Agent for Trustee Prudent
Man Trustee Conpany”, the purported trustee for petitioner.

Respondent’s notion contends in pertinent part:
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14. In summary, M. Chisumlacks the capacity to bring
the instant suit directly on behalf of the trust because he
is not the trustee. Additionally, M. Chisumlacks the
capacity to represent the trustee or any other person in
this proceedi ng because he is not an attorney and is not
otherwi se admtted to practice before this Court. * * *

15. Since the petition in this case was not brought by
a party with proper capacity as required by the Tax Court
Rul es of Practice and Procedure, this case should be dis-
m ssed for lack of jurisdiction.

Petitioner filed an objection to respondent’s notion in
which it asks the Court to deny that notion. Petitioner’s
objection to respondent’s notion asserts in pertinent part:

As there is a change in fiduciary sinultaneous
wth this * * * Cbjection and the change in fiduciary
answers the objection raised by the Respondent in the
Motion to Dismss, this Court cannot dism ss as set
forth in Rule 60(a)(1), Rules of Practice and Proce-
dure, United States Tax Court. Any further objections
by the Respondent nust be done either by an answer to
the Petition or by other notions as set forth in Rule
36, Rules of Practice and Procedure, United States Tax
Court.

The Court had the docunent submitted by petitioner that
purported to be a change in fiduciary filed as petitioner’s
“Motion to Substitute Party and to Change Caption”. Petitioner’s
notion alleges in pertinent part:

Notice is hereby given that John P. Wl de has been
appoi nted as Co-Trustee of Bantam Donestic Trust al ong
with Jimmy C. Chisum* * * and Prudent Man Trustee Co.
has resigned * * *. John P. Wlde will be proceeding
in his capacity as a Co-Trustee of an Expressed [sic]
Trust. * * *

Attached to petitioner’s notion are two docunents, one of

which is entitled “APPO NTMENT OF SUCCESSOR TRUSTEE” and the



second of which is entitled “M NUTE OF TRUSTEE RES|I GNATI ON'.  The
docunent entitled “APPO NTMENT OF SUCCESSCOR TRUSTEE” st ates:
THE PRUDENT MAN TRUSTEE CO., does hereby appoint J

C Chisum & John WIlde, as the Successor Trustees for
BANTAM TRUST.

The appoi ntnent takes effect imediately and asks
that the Successor waive all tinme and notice require-
ments in the appoi ntnment and resignation.

Executed this 21 day of January, in the year of
Qur Lord, 1999.

THE PRUDENT MAN TRUSTEE CO.
TRUSTEE

by: /sl
Donna Chisum F/ A for Trustee

ACCEPTANCE COF APPO NTMENT AS SUCCESSOR TRUSTEE

THE PRUDENT MAN TRUSTEE CO., does hereby accept
t he appoi ntment of Successor Trustees and the resigna-
tion of J C Chisum & John Wlde. The above resignation
and waiver of time is accepted, and with the accepting
of SUCCESSOR TRUSTEES, J C Chisum & John W/ de, assune
the duties and responsibilities as TRUSTEE for BANTAM
TRUST.

Executed this 21 day of January, in the year of
Qur Lord, 1999.

J C Chi sum
TRUSTEE

by: /sl
J C Chisum Trustee

John W/ de




by: /sl
John W de, Trustee

The docunent entitled “M NUTE OF TRUSTEE RESI GNATI ON’
st at es:

THE PRUDENT MAN TRUSTEE CO., does hereby resign
the position as Trustee for BANTAM TRUST. By speci al
arrangenment with the Successors, J. C CH SUM & JOHN
WLDE, all the tinme clauses in this act are waived.

The resignation is imediate, final and irrevocabl e.

This resignation takes effect imedi ately upon the
si gning and endorsenent by the Successor Trustee.

This is intended to rel ease THE PRUDENT MAN
TRUSTEE CO., fromall responsibility associated with
the Trust.

Executed this 21 day of January, in the year of
Qur Lord, 1999.

THE PRUDENT MAN TRUSTEE CO.
TRUSTEE

by: /sl
Donna Chisum F/ A for Trustee

Ratified, Accepted, Acknow edged this 21s' day of
January, in the year of Qur Lord, 1999.

J C Chi sum

by: /sl
J C Chisum Trustee

John W de

by: /sl
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Respondent filed an objection to petitioner’s notion (re-
spondent’s objection). That objection asserts in pertinent part:

4. In response to respondent’s Motion to Dism ss
for Lack of Jurisdiction, petitioner provided to this
Court copies of docunents alleging that Prudent Man
Trustee Co. was renoved as trustee and that Jimmy C
Chi sum and John P. W/ de have been appoi nted successor
trustees of the petitioner trust.

5. There is absolutely no evidence fromwhich the
Court can adduce that the docunents referred to in
paragraph 4., above, create a | egal assignnent of
either M. Chisumand/or M. WIde as successor trust-
ees. The docunents petitioner submtted appear to be
self-serving and created solely in response to respon-
dent’s original Motion to Dismss for Lack of Jurisdic-
tion.

6. Petitioner has provided no evidence that said
assignnents are valid or authorized under the terns of
the trust indenture (assum ng one exists).

7. If the initial trustee or any successor trust-
ees thereafter were, in fact, an entity call ed Prudent
Man Trustee Co., petitioner should be required to
produce credi bl e evidence establishing the | egal exis-
tence and validity of that entity.

8. Wthout the evidence described above in para-
graph 7., petitioner has failed to denonstrate that
either M. Chisumand/or M. WIlde were legally
appoi nted as subsequent trustees authorized to act on
behal f of the trusts [sic] and bring the instant case
before this Court. See T.C. Rule 60(c).

9. The capacity of M. Chisumand/or M. Wlde to
bring the instant suit in this Court has not been
est abl i shed.
The Court held a hearing on respondent’s notion and peti -

tioner’s notion (hearing), at which M. Chi sum appeared on behal f



of petitioner.! At that hearing, respondent introduced into the
record a docunment signed by the Secretary of State of Nebraska.?
That docunent stated in pertinent part:

|, Scott Mdore, Secretary of State of Nebraska do

hereby certify that after a thorough search of al

records, | do not find a record of a corporation by the

name

PRUDENT MAN TRUSTEE CO

ever having filed Articles of Incorporation or issued a

Certificate of Authority to transact business as a

foreign corporation in the state of Nebraska.

Di scussi on

Rul e 60° provides in pertinent part:

(a) Petitioner: (1) Deficiency or Liability
Actions: A case shall be brought by and in the nanme of
t he person agai nst whom the Comm ssi oner determ ned the
deficiency (in the case of a notice of deficiency)

* * * or by and wwth the full descriptive nanme of the
fiduciary entitled to institute a case on behal f of
such person. See Rule 23(a)(1l). A case tinely brought
shall not be dism ssed on the ground that it is not
properly brought on behalf of a party until a reason-
able time has been allowed after objection for ratifi-
cation by such party of the bringing of the case; and

At the hearing, the Court infornmed M. Chisumthat its
allowng himto appear at the hearing as the alleged trustee of
petitioner did not nmean that the Court agreed that he in fact was
a duly appointed and authorized trustee of petitioner.

2Presumabl y, respondent proffered the docunent in question
at the hearing on respondent’s notion and petitioner’s notion
because one of the addresses to which respondent sent the notice
i ssued to petitioner was in Nebraska.

SAll Rule references are to the Tax Court Rules of Practice
and Procedur e.
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such ratification shall have the sane effect as if the
case had been properly brought by such party. * * *

* * * * * * *

(c) Capacity: * * * The capacity of a fiduciary

or other representative to litigate in the Court shal

be determ ned in accordance with the law of the juris-

diction fromwhich such person's authority is derived.

The record is unclear as to whether petitioner was organi zed
as a trust under the laws of Arizona or some other State, al-
t hough the parties do not dispute that petitioner was carrying on
busi ness during its taxable year 1994 in the State of Arizona.
At the hearing, M. Chisumasserted that the adm nistration of
the trust is governed by the laws of the State of Arizona and
that the “sole jurisdiction or exclusive jurisdiction in
determining the validity of the contract for trust and determ n-
ing the validity of the trustee party, * * * [is] in Superior
Court of State of Arizona.”

Assum ng arguendo, as petitioner clains, that it is a trust,
the adm nistration of which is subject to the laws of the State
of Arizona, under Arizona |law, see Rule 60(c), a trustee has the

power to comrence litigation on behalf of a trust.* See Ariz.

Rev. Stat. Ann. sec. 14-7233.C 25. (West 1995). In the instant

“Assunmi ng arguendo, as respondent clains upon information
and belief, that petitioner is a trust, the adm nistration of
which is subject to the laws of the State of |ndiana, under
I ndiana | aw, see Rule 60(c), a trustee has the power to commence
l[itigation on behalf of a trust. See Ind. Code Ann. sec. 30-4-3-
3(a)(11) (Mchie 1989).
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case, petitioner has the burden of proving that this Court has

jurisdiction, see Fehrs v. Conmm ssioner, 65 T.C 346, 348 (1975);

Nati onal Comm to Secure Justice in the Rosenberqg Case v. Conm s-

sioner, 27 T.C. 837, 839 (1957), by establishing affirmatively
all facts giving rise to our jurisdiction, see \Weeler's

Peachtree Pharmacy, Inc. v. Conm ssioner, 35 T.C. 177, 180

(1960); Consolidated Cos., Inc. v. Conm ssioner, 15 B.T.A 645,

651 (1929). In order to neet that burden, petitioner mnust
provi de evidence establishing that M. WIlde and M. Chisum have

authority to act on its behalf.®> See National Conm to Secure

Justice in the Rosenberg Case v. Conmi ssioner, supra at 839-840;

Coca-Cola Bottling Co. v. Conm ssioner, 22 B.T.A. 686, 700

(1931). We reject petitioner’s position that the validity of the
purported appoi ntnent of M. WIlde and M. Chisum as trustees of
petitioner falls within the exclusive jurisdiction of the Supe-

rior Court of the State of Arizona.

SPetitioner no |onger contends that M. Chisumis authorized
to act on its behalf in this proceeding as the agent of Prudent
Man Trustee Co., and we conclude that it has abandoned any such
argunent. Even if it had not abandoned such an argunent, on the
record before us, we find that petitioner has not shown that M.
Chi sum was properly enployed by the trustee of petitioner in
accordance with the laws of either the State of Arizona, see
Ariz. Rev. Stat. Ann. sec. 14-7233.C. 24. (West 1995), or the
State of Indiana, see Ind. Code Ann. sec. 30-4-3-3(a)(16) (Mchie
1989). W further find that, unless M. Chisumis a duly ap-
poi nted and aut horized trustee of petitioner, M. Chisumis not
authorized to represent or act in this proceedi ng on behal f of
either petitioner or the trustee of petitioner. See Rules 60,
200.
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We are not persuaded by the docunent relating to petitioner
entitled “APPO NTMENT OF SUCCESSOR TRUSTEE" and “M NUTE OF
TRUSTEE RESI GNATION' that M. WIlde and M. Chisumare duly
appoi nted and aut hori zed trustees of petitioner. On the record
before us, we find that petitioner has failed to establish that
M. WIlde and M. Chisumare authorized to act on its behal f.°®

To reflect the foregoing,

An order denying petitioner’s

nmoti on and an order of dism ssal

for lack of jurisdiction granting

respondent’s notion will be

ent er ed.

W& have considered all of the contentions and argunents of
petitioner that are not discussed herein, and we find themto be
W thout merit and/or irrelevant.



