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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

PARR, Judge: Respondent determ ned deficiencies in and

additions to petitioner's Federal incone taxes as foll ows:



Additions to Tax

Year Defi ci ency Sec. 6651(a) (1) Sec. 6654
1992 $14, 966 $1, 816. 25 - 0-
1993 17, 412 2,399. 75 $365. 81
1994 17, 336 2,569. 75 492.70
1995 15, 202 1, 466. 25 1261. 76

The deficiency anpbunts |isted above do not reflect Federal
incone tax withheld frompetitioner's wages. See, e.g., Sec.
301. 6215-1, Proced. & Adm n. Regs., which provides that "the
entire anount redeterm ned as the deficiency by the decision of
the Tax Court which has becone final shall be assessed,” while
only "the unpaid portion of the amobunt so assessed shall be paid
by the taxpayer upon notice and demand therefor." (Enphasis
added.)

The issues for decision are: (1) Wether anmounts paid as
"fam |y support” were alinony and, therefore, deductible by
petitioner. W hold that certain of these ambunts were
deducti ble by petitioner in the anmounts stated. (2) Wether
petitioner may deduct various Schedule C, Profit or Loss From
Busi ness, expenses for the taxable years at issue. W hold he
may not. (3) Whether petitioner is entitled to claimadditional
exenptions for his spouse and her two daughters for taxable years
1993 through 1995.* W hold he is not. (4) Wether petitioner
is entitled to head-of-household filing status in 1993 and
married filing joint return status in 1994 and 1995. W hol d he

is not. (5) Wether petitioner is liable for additions to tax

The parties stipulated that petitioner was unmarried during
taxabl e years 1992 and 1993. For taxable year 1992, the proper
filing status of petitioner is "single". For taxable year 1993,
the proper filing status of petitioner is still at issue.
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under section 6651(a)? for failure to tinely file his Federal
incone tax returns for the taxable years in issue. W hold he
is. (6) Whether petitioner is liable for additions to tax under
section 6654 for failure to pay estimated tax for the taxable
years in issue. W hold he is.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
herein was filed, petitioner resided in Chuluota, Florida.

Petitioner did not file Federal inconme tax returns for the
years in issue.

At various tinmes during the years in issue, petitioner was
enpl oyed full tinme as an engineer for the foll ow ng conpani es:
Li nde Hydraulics Corp. (Linde), Hartmann Controls, Inc.
(Hartmann), Mtiontek, Inc. (Mdtiontek), and Worksmart, Inc.
(Worksmart). Petitioner earned inconme fromhis full-tine

enpl oynent as foll ows:

2Unl ess ot herwi se indicated, all section references are to
the Internal Revenue Code in effect for the years at issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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9

Enpl oyer 1992 1993 1994 1995
Li nde $57, 840 $58, 167 $60, 585 —-
Har t mann —- —- 4,469 $14, 606
Mbt i ont ek —- —- —- 10, 400
Wor ksmar t -- —- —- 35,476

For taxable years 1992, 1993, and 1994, Linde w thheld Federal

i ncone taxes of $7,701, $7,813, and $5, 925, respectively, from
petitioner's wages. Additionally, for taxable year 1994,

Hart mann wi t hhel d Federal income tax of $857, and for taxable

year 1995, Hartmann, Mdtiontek, and Wrksmart w thhel d Federal

i ncone tax of $2,845, $900, and $5,592, respectively.

In addition to his full-tinme enploynent, petitioner
performed services as an engi neering consultant. Petitioner's
consul ti ng business involved working principally for two
conpanies: Tri-State Hydraulics, Inc. (Tri-State), and Anmerican
Fluid Power, Inc. (American). To performhis business services,
petitioner would travel by autonobile fromhis hone to
approximately nine client sites in Wsconsin and Il1linois.
Petitioner earned nonenpl oyee conpensation fromhis consulting

services as foll ows:

Enpl oyer 1992 1993 1994
Tri-State $6, 600 $12, 626 $7, 000
Ameri can 263 1, 767 1, 212

Petitioner operated his consulting business out of a garage
attached to his residence. The garage contai ned a desk, a

drafting table, two phones, and filing cabinets. The garage nade
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up 15 percent of the total square footage of petitioner's rental
house. During the years in issue petitioner's total annual

housi ng costs were as foll ows:

Year Rent Gas Electricity
1992 $7, 200 $1, 440 $540
1993 7,200 1, 500 600
1994 8, 700 1, 560 660
1995 (not in record)

For 1992 through 1994, petitioner calculated a hone office
deduction by nmultiplying the total costs of rent and utilities by
15 percent.

In addition to his enpl oyee and nonenpl oyee conpensati on,
petitioner received earned interest incone from Security Bank,
S.S.B., of $72 in 1992, $76 in 1993, $77 in 1994, and $83 in
1995. Petitioner also received $47 in interest inconme from
Cornerstone Credit Union in 1995. Finally, petitioner received
$6, 916 i n unenpl oynent conpensation during 1995.

During the years in issue, petitioner nmade regul ar paynents
to two forner wves. Petitioner was divorced fromhis first
wi fe, Ms. Sandra Eads, in 1981. Pursuant to a valid, enforceable
di vorce judgnent filed on May 15, 1981, petitioner is required to
pay Ms. Eads $650 per nonth as "famly support”. The judgnent
provides in relevant part:

Sixth. The petitioner shall pay to the respondent as

and for famly support the sumof Six Hundred Fifty

Dol I ars ($650.00) per nonth. Said sumshall be paid

through the Cerk of the Grcuit Court of MIwaukee

County on the 5th day of each nonth, commenci ng May 5,
1981. Said paynents, being for famly support shall be
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tax deductible to the petitioner, and taxable to the
respondent [Ms. Eads] on their respective federal and
state I ncone tax returns. * * *

For the taxable years at issue, Ms. Eads included the foll ow ng

paynment amounts as alinony on her Federal incone tax returns:

$7,250 in 1992, $7,250 in 1993, $7,200 in 1994, and $3,199 in

1995. Petitioner agrees that these are the anounts he actually

pai d.

Petitioner was divorced fromhis second wife, M. Susan
Tang, in May 1989. He was required to pay $400 per nonth in
"fam |y support”. Petitioner had an "agreenent in principle"
with Ms. Tang that she would i nclude the paynents to her as
i ncome on her Federal inconme tax return, and petitioner would
claima deduction for these paynents on his Federal incone tax
return.

Petitioner was not married at the end of taxable years 1992
and 1993; however, petitioner was nmarried at the end of taxable
years 1994 and 1995. Petitioner's third wife has two daughters.

OPI NI ON

Petitioner has the burden of proof with regard to all the

issues raised in this case. See Rule 142(a).

| ssue 1. VWhether Petitioner |Is Entitled to Alinony Deducti ons
During the Years in |Issue

In this case, petitioner made "fam |y support” paynents to

both Ms. Eads and Ms. Tang. Petitioner clains that the amounts



- 7 -
he paid to Ms. Eads and Ms. Tang were deducti bl e as alinony
during the years in issue under section 215.

Ms. Eads

Section 215% provides a deduction for anmounts paid by a
taxpayer to a forner spouse if the payee spouse is required to

i nclude these anounts in gross incone under section 71.%

3Sec. 215 was anended by the Deficit Reduction Act of 1984
(DEFRA), Pub. L. 98-369, sec. 422(b), 98 Stat. 494, 797. The
amendnent applies to divorce or separation instrunents (as
defined in sec. 71(b)(2), as anended) executed after Dec. 31,
1984, or executed before Jan. 1, 1985, but nodified on or after
that date if the nodification expressly provides that the
anendnents to sec. 215 apply to the nodification. This
anendnent is not applicable to petitioner's divorce from M.
Eads, and references to sec. 215 are to this section before its
anendnent .

“Sec. 71 was anended by DEFRA sec. 422(a), 98 Stat. 795.
The amendnent applies to divorce or separation instrunments (as
defined in sec. 71(b)(2), as anended) executed after Dec. 31,
1984, or executed before Jan. 1, 1985, but nodified on or after
that date if the nodification expressly provides that the
anendnents to sec. 71 apply to the nodification. This anmendnent
is not applicable to petitioner's divorce fromM. Eads, and
references to sec. 71 are to this section before its anendnent.
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Section 71(a)(1)°® provides for inclusion in the payee
spouse's gross incone of periodic paynents received by that
spouse pursuant to a decree of divorce or separate mai ntenance in
di scharge of a legal obligation inposed on or incurred by the
payor spouse under the decree or under a witten instrunent
incident to the divorce or separation. Child support paynents
are generally not includable in the payee spouse's incone and are
not deductible by the payor spouse. Wen the decree, instrunent,
or agreenent incident to the divorce covers both alinony paynents
to the payee spouse and child support paynents, those periodic
paynments are deducti ble by the payor spouse, and taxable to the
payee spouse, unless the terns of the decree, instrunent, or
agreenent fix an amount for the support of the m nor children of

the former spouses. See sec. 71(b);® Conm ssioner v. Lester, 366

SSEC. 71. ALI MONY AND SEPARATE MAI NTENANCE PAYMENTS.
(a) General Rule.--

(1) Decree of Divorce or Separate M ntenance.-If a
wife is divorced or legally separated from her husband under
a decree of divorce or of separate maintenance, the wife's
gross incone includes periodic paynents (whether or not made
at reqgular intervals) received after such decree in
di scharge of (or attributable to property transferred, in
trust or otherwise, in discharge of) a |legal obligation
whi ch, because of the marital or famly relationship, is
i nposed on or incurred by the husband under the decree or
under a witten instrunment incident to such divorce or
separati on

6SEC. 71. ALI MONY AND SEPARATE MAI NTENANCE PAYMENTS.

(continued. . .)
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U S 299 (1961). The anmount of child support nust be fixed "in
terms of an anmount of noney or a part of the paynment" in order
for it to be excludable fromthe payee spouse's incone and
nondeducti bl e by the payor spouse. Sec. 71(b). The statutory
requirenent is strict and carefully worded.

In Conm ssioner v. Lester, supra, the Suprenme Court held

t hat periodic paynents nmade by a husband to his divorced wife
pursuant to a witten agreenent entered into by them and approved
by the divorce court were deductible by the husband, as alinony,
and includable in the wife's gross incone where an anount or
portion of the periodic paynents was not specifically earmarked

as payable for the support of the children.’

5C...continued)

(b) Paynents to Support M nor Children.--Subsection (a)
shall not apply to that part of any paynent which the terns
of the decree, instrunent, or agreenent fix, in terns of an
anount of noney or a part of the paynent, as a sumwhich is
payabl e for the support of mnor children of the husband.
For purposes of the preceding sentence, if any paynent is
| ess than the anmobunt specified in the decree, instrunent, or
agreenent, then so much of such paynent as does not exceed
the sum payabl e for support shall be considered a paynent
for such support.

For divorce or separation agreenents executed after Dec.
31, 1984, Congress overruled Conmm ssioner v. Lester, 366 U S. 299
(1961), in that the amount by which support is reduced upon
contingencies involving a child is treated as "fixed" as child
support. See sec. 71(c), as anmended by DEFRA sec. 422(a). The
aforesaid is also true with respect to divorce or separation
instrunments (as defined in sec. 71(b)(2), as anended) executed
before Jan. 1, 1985, but nodified on or after that date if the
nmodi fication expressly provides that the anmendnents to sec. 71

(continued. . .)
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In this case, the divorce judgnent related to petitioner's
di vorce from Ms. Eads provides for unallocated paynents of
"fam |y support” frompetitioner to Ms. Eads. In Wsconsin an
award of "famly support” includes both child support and
mai nt enance (i.e., alinony). See Ws. Stat. sec. 767.261 (1999).
The divorce judgnent did not designate how nuch of the "famly
support” award was for maintenance and how nmuch was for child
support. The divorce judgnent contains no provision reducing the
"fam |y support” paynents if a contingency related to the
children occurs. Finally, the divorce judgnent specifically
states that the "famly support" paynents are "taxable" to M.
Eads and "tax deductible" by petitioner on "their respective
federal and state inconme tax returns.” Accordingly, under Lester

v. Comm ssioner, supra, M. Eads was required to include

petitioner's paynents in her gross inconme during the years at
i ssue, and petitioner is entitled to a deduction for those
paynments under section 215.

Ms. Tang

Section 2158 provides for a deduction for an anount paid by

a taxpayer to a forner spouse if the former spouse is required to

(...continued)
apply to that nodification.

8Si nce petitioner and Ms. Tang divorced in May 1989, we nust
apply secs. 71 and 215 as anended by DEFRA sec. 422(a) and (b),
respectively.
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i ncl ude these anmobunts in gross inconme under section 71
Therefore, to denonstrate that a cash paynent is deducti bl e under
section 215, a taxpayer nust prove, inter alia, that the paynent
was made pursuant to a witten divorce or separation instrunent
that did not designate the paynment as not includable in the payee
spouse's gross incone under section 71. See sec. 71(b)(1)(A) and
(B)

Petitioner was required to pay Ms. Tang $400 per nonth as
"famly support”. Al though we would ordinarily reviewthe
di vorce instrunents and ot her docunents to determ ne whether the
paynments made by petitioner to Ms. Tang were alinony, petitioner
did not provide us with divorce instrunents or other docunents,
such as Ms. Tang's Federal income tax returns during the years in
i ssue, to prove that Ms. Tang was required to include the "famly
support" paynents as incone pursuant to section 71. In addition,
petitioner did not call Ms. Tang to testify. Accordingly,
petitioner is not allowed a deduction for the "famly support”
paynments to Ms. Tang.

| ssue 2. VWhether Petitioner May Deduct Various Schedule C
Expenses

Petitioner clains the follow ng expenses related to his
consul ting business as Schedule C, Profit and Loss From Busi ness,

deducti ons:



1992 1993 1994 1995
Hone office expense:
Rent $1, 080 $1, 080 $1, 305 —-
Uilities 297 315 333 —-
Tel ephone —- —- 100 $720
O fice supplies 200 400 1,120 100
Car and truck expense 3,500 4,002 2, 850 2,108
Travel 120 180 —- —-
Meal s and entertai nnment 640 960 425 300

Hone O fice Expenses

Section 162(a) allows a deduction for ordinary and necessary
busi ness expenses paid or incurred during the taxable year in
carrying on a trade or business. Section 280A generally
prohi bits the deduction of otherw se all owabl e expenses with
respect to the use of an individual taxpayer’s hone. Section
280A(c) (1) provides a narrow exception to the disall owance of
home office deductions where a taxpayer can establish that a
portion of the honme is used exclusively on a regul ar basis as:

(1) The taxpayer’s principal place of business,® or (2) a place
of business which is used by clients or custoners in neeting or

dealing with the taxpayer in the normal course of business.

°For hone office expenses incurred in taxable years after
Dec. 31, 1998, Congress overrul ed Conm ssioner v. Solinan, 506
U S 168 (1993), in that the term"principal place of business"
now i ncl udes a pl ace of business used by the taxpayer to perform
adm ni strative or nmanagenent activities related to the taxpayer's
trade or business if there is no other fixed |ocation of the
taxpayer's trade or business where substantial adm nistrative or
managenent activities are undertaken. See sec. 280A(c), as
anended by the Taxpayer Relief Act of 1997, Pub. L. 105-34, sec.
932(a), 111 Stat. 788, 88l.
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We conclude that petitioner did not neet his burden of proof
Wi th respect to his hone office deductions. Petitioner operated
his consulting business out of a garage attached to his
resi dence. Wiere a taxpayer's business is conducted in part in
the taxpayer's residence and in part at another |ocation, the
followng two prinmary factors are considered in determning
whet her the honme office qualifies under section 280A(c)(1) (A as
the taxpayer's principal place of business: (1) The relative
i nportance of the functions or activities perfornmed at each
busi ness |l ocation, and (2) the anmount of tine spent at each

| ocation. See Conmi ssioner v. Solimn, 506 U S. 168, 175-177

(1993).

Whet her the functions or activities perforned at the hone
of fice are necessary to the business is relevant but not
controlling, and the |ocation at which goods and services are
delivered to customers generally wll be regarded as an inportant
i ndi cator of the principal place of a taxpayer's business, which
must be given great weight and is a principal consideration in
nost cases. See id. at 175, 176. The relative inportance of
busi ness activities engaged in at the hone office may be
substantially outwei ghed by business activities engaged in at
anot her | ocation. The Suprenme Court has expl ai ned:

| f the nature of the business requires that its

services are rendered or its goods are delivered at a

facility wth unique or special characteristics, this
is a further and wei ghty consideration in finding that
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it is the delivery point or facility, not the

t axpayer's residence, where the nost inportant

functions of the business are undertaken. [ld. at

176. ]

In this case, petitioner provided no evidence as to how many
hours he worked at honme conpared to hours he visited clients'
busi ness sites. Although he presunably kept records, nade
t el ephone calls, and perhaps did sone drafting at his hone
office, this evidence is insufficient to allow us to determ ne
whet her petitioner performed nost or the nost inportant of his
consulting services in his attached garage or at his clients'
busi ness sites. Accordingly, in the absence of proving that his
resi dence was his "principal place of business", petitioner is

not entitled to deductions for the hone office expenses.

Aut onobi | e Expenses

For each year in issue, petitioner clains expenses for
m | eage associated with driving his autonobile fromhis residence
to various client |ocations while pursuing his consulting
busi ness. Respondent disallowed all of petitioner's clainmed
expenses.

It is well settled that, as a general rule, the expenses of
travel i ng between one's hone and his place of business or
enpl oynment constitute comuting expenses whi ch are nondeducti bl e,

personal expenses. See sec. 262; Fausner v. Comm ssioner, 413

U. S 838 (1973); Comm ssioner v. Flowers, 326 U S. 465 (1946);
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Fei stman v. Conmm ssioner, 63 T.C 129 (1974); Sullivan v.

Comm ssioner, 1 B. T.A 93 (1924).

This Court has previously held that a taxpayer's cost of
transportati on between his residence and | ocal job sites may be
deductible if his residence serves as his "principal place of
busi ness” and the travel is in the nature of normal and

deducti bl e busi ness travel. See Wsconsin Psychiatric Servs.,

Ltd. v. Comm ssioner, 76 T.C. 839, 849 (1981); Curphey v.

Comm ssioner, 73 T.C. 766, 777-778 (1980); Heuer v. Comm Ssioner,

32 T.C. 947, 953 (1959), affd. per curiam 283 F.2d 865 (5th G
1960) .

In Wal ker v. Comm ssioner, 101 T.C 537 (1993), where the

t axpayer's residence was considered his "regular" place of

busi ness rather than his "principal" place of business, the

t axpayer was allowed to deduct transportation expenses incurred
bet ween his residence and |l ocal, tenporary job sites. However,

as we stated in Strohmaier v. Conmm ssioner, 113 T.C. 106, 114

(1999) :

the conclusion in Wl ker was based on a concessi on of
the issue by the Comm ssioner based on Rev. Rul 90-23,
1990-1 C.B. 28. This revenue ruling has subsequently
been anended to reflect existing case |aw as

articul ated above. See Rev. Rul. 94-47, 1994-2 C. B
18.

Accordingly, to be entitled to deduct autonobile expenses,
petitioner nmust prove that his residence was used as his

"principal place of business". Since petitioner was unable to do
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so, it follows that the m | eage expenses for each year are
nondeducti bl e comuti ng expenses.

Travel , Meals, and Entertai nnent

For 1992 and 1993, petitioner clainms $120 and $180,
respectively, for travel expenses, and $640 and $960,
respectively, for neals and entertainment expenses. For 1994 and
1995, petitioner clains $425 and $300, respectively, for neals
and entertai nment expenses. Respondent disallowed all of
petitioner's clainmed expenses.

A taxpayer is required under section 274(d) to substantiate
travel, neals, and entertai nment expenses by either adequate
records or sufficient evidence corroborating the taxpayer's own
statenent as to: (1) The anount of the expense, (2) the tine and
pl ace the expense was incurred, (3) the business purpose of the
expense, and (4) the business relationship to the taxpayer of
each expense incurred. |In the absence of evidence neeting these
strict substantiation requirenments, deductions for travel, neals,

and entertai nnent expenses are not allowed. See Walley v.

Comm ssioner, T.C Meno. 1996-533; sec. 1.274-5T(b)(4), Tenporary

I ncone Tax Regs., 50 Fed. Reg. 46015 (Nov. 6, 1985).
O her than his oral testinony, petitioner did not provide
substantiation of his expenses for travel, neals, and

entertainment. Accordingly, petitioner has failed to neet the
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requi renents of section 274(d), and we, therefore, sustain
respondent’s determ nation for the taxable years in issue.

| ssue 3. Wether Petitioner |Is Entitled To O ai m Additi onal

Exenptions for H's Spouse and Her Two Daughters for Taxabl e Years
1993 Through 1995

1993

In 1993, petitioner was engaged to be married to the woman
who woul d beconme his wife in May 1994. Because of the support he
purportedly provided to his fiancee and her two daughters,
petitioner clains that he is entitled to additional dependency
exenptions in 1993. Respondent did not allow additional
dependency exenptions for petitioner's fiancee and her daughters.

Section 151(c) allows a taxpayer, subject to certain
requi renents, a deduction for a personal exenption for each of
t he taxpayer’s dependents as defined in section 152. A dependent
is defined as an individual over half of whose total support is
received fromthe taxpayer, and who nust either be related to the
taxpayer in one of the ways enunerated in section 152(a)(1)
t hrough (8) or be a nenber of the taxpayer’s household wthin the
meani ng of section 152(a)(9). See sec. 152(a).

In 1993, petitioner was not related to his fiancee or her
two daughters by blood or nmarriage, nor was he their adoptive or
foster father. Accordingly, to claimhis fiancee and her

daughters as dependents in 1993, petitioner nust establish, inter
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alia, that these individuals were nenbers of petitioner’s
household within the neaning of section 152(a)(9).

Section 1.152-1(b), Income Tax Regs., provides that section
152(a) (9) applies to any individual who lived with the taxpayer
and was a nenber of the taxpayer’s household during the entire
t axabl e year of the taxpayer. Petitioner offered no evidence
that his fiancee and her daughters were nenbers of his househol d
or that their principal place of abode was his hone throughout
1993. Accordingly, petitioner is not entitled to claimhis
fiancee and her daughters as dependents in 1993.

1994 and 1995

Petitioner married his fiancee in May 1994 and was nmarried
to her at the end of taxable years 1994 and 1995. For 1994 and
1995, petitioner clains an exenption for his spouse, as well as
addi ti onal exenptions for both of his stepdaughters. Respondent
deni ed the exenptions.

Section 151(b) provides that a taxpayer may take an
exenption for a spouse if the taxpayer and his spouse did not
file a joint return, the spouse had no gross incone for the tax
year in question, and the spouse was not a dependent of any other
person. Petitioner and his wwfe did not file joint returns for
taxabl e years 1994 and 1995. However, the record does not show
whet her petitioner's spouse had any gross incone for either 1994

or 1995 or whether any other person could claimher as a
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dependent for either year. W therefore sustain respondent’s
determ nation that petitioner is not entitled to an additional
exenption for his spouse for taxable years 1994 and 1995.

To cl ai madditional exenptions for his stepdaughters,
petitioner nmust prove that he provided nore than one-half of
their total support in 1994 and 1995. See sec. 152(a)(2). In
appl ying the support test, we evaluate the anpbunt of support
furni shed by the taxpayer as conpared to the total anount of
support received by the clai ned dependent fromall sources. See

Turecano v. Conm ssioner, 554 F.2d 564, 569 (2d Gr. 1977), affg.

64 T.C. 720 (1975); sec. 1.152-1(a)(2)(i), Income Tax Regs. In
other words, in order to establish that the taxpayer provided
nore than one-half of the clainmed dependent’s support, the

t axpayer nmust first show, by conpetent evidence, the total anount
of support received by the clai ned dependent fromall sources
during the year in issue. Oherw se, the taxpayer cannot be said
to have established that he or she provided nore than one-half of
the support for the clained dependent. See, e.g., Blanco v.

Comm ssioner, 56 T.C. 512, 514-515 (1971); Seraydar v.

Commi ssioner, 50 T.C. 756, 760 (1968); Stafford v. Conmm ssioner,

46 T.C. 515, 518 (1966).
Petitioner presented no evidence that he provided nore than
one-half of the support for his stepdaughters during taxable

years 1994 and 1995. Accordingly, petitioner's claimto
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addi tional dependency exenptions for his stepdaughters for

t axabl e years 1994 and 1995 is deni ed.

| ssue 4. \Wether Petitioner Is Entitled to Head of Household

Filing Status in 1993 and Married Filing Joint Return Filing
Status in 1994 and 1995

1993

Petitioner claimed at trial that he was entitled to head- of -
househol d filing status in 1993. Respondent contends that
petitioner's filing status in 1993 was "single".

In order to qualify for head-of-household filing status,
petitioner nmust satisfy the requirenments of section 2(b).
Pursuant to that section, and as rel evant herein, an individual
qualifies as a head of household if the individual is not married
at the close of the taxable year and naintains as his hone a
househol d that constitutes for nore than one-half of the taxable
year the principal place of abode of an individual who qualifies
as the taxpayer’s dependent within the neani ng of section 151.
See sec. 2(b)(1)(A(ii). However, a taxpayer is not considered
to be a head of household by reason of an individual who would
not be a dependent for the taxable year but for section 152(a)(9)
(i.e., an individual not related by blood or marriage who is a
menber of the taxpayer's household). See sec. 2(b)(3)(B)(i).

Since petitioner is not entitled to dependency exenptions
for his fiancee and her two daughters during 1993, he does not

qualify as a head of household. Even if petitioner were entitled
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to the dependency exenptions under section 152(a)(9), he would
still not qualify, as a matter of |law, as a head of househol d
because of the Ilimtation set forth in section 2(b)(3)(B)(1).
Accordingly, petitioner is not entitled to head-of - househol d
filing status but rather nmust use "single" filing status for
t axabl e year 1993.

1994 and 1995

For taxable years 1994 and 1995, petitioner clains that he
is entitled to married filing joint return status. |In the notice
of deficiency, respondent determ ned that petitioner's filing
status was "married filing separately".

Section 1(a) provides that the filing status married filing
joint return applies only to "every married individual * * * who
makes a single return jointly with his spouse under section
6013". Fromthis | anguage, it is clear that married taxpayers
who fail to file returns are not entitled to married filing joint

return tax rates. See Martinez v. Conmi ssioner, T.C. Mnob. 1998-

199, affd. 198 F.3d 242 (5th Gr. 1999); Collins v. Conm ssioner,

T.C. Meno. 1994-409; Ebert v. Conmissioner, T.C. Mnp. 1991-629,

affd. w thout published opinion 986 F.2d 1427 (10th G r. 1993);

Hess v. Conmi ssioner, T.C. Menop. 1989-167; see also Phillips v.

Commi ssioner, 86 T.C 433, 441 n.7 (1986), affd. in part and

revd. in part on another ground 851 F.2d 1492 (D.C. Gr. 1988).

The parties stipulated that petitioner failed to file returns
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during the years in issue. Moreover, petitioner testified that
his wife has not indicated any desire to file a joint return with
him W therefore sustain respondent’s determ nation that
petitioner’s filing status is "married filing separately" for
t axabl e years 1994 and 1995.

| ssue 5. Failure To Tinely File Tax Return

Petitioner admts he did not file tax returns for any of the
years in issue and that he has incone tax liability. Section
6651(a) inposes an addition to tax for failure to tinely file a
return, unless the taxpayer establishes: (1) The failure did not
result fromw lIlful neglect; and (2) the failure was due to

reasonabl e cause. See United States v. Boyle, 469 U.S. 241, 245-

246 (1985). Petitioner bears the burden of proof on this issue.

See Rule 142(a); Baldwn v. Conm ssioner, 84 T.C 859, 870

(1985). Petitioner failed to prove reasonable cause for his
failure to file,

Respondent's conputation of the addition to tax in the
notice of deficiency does take into consideration petitioner’s
w thhol ding tax credits, as is required by section 6651(b)(1).
See sec. 301.6651-1(d)(1), Proced. & Adm n. Regs. Accordingly,
the addition to tax for failure to file returns under section
6651(a), as it will be nodified in a Rule 155 conputation, is

sust ai ned.
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| ssue 6. Fai lure To Pay Estimted | ncone Tax

Respondent determ ned that petitioner was |iable for the
addition to tax under section 6654(a) for failure to pay
estimated tax for the years in issue. Were paynents of tax,
ei ther through w thhol ding or by maeking estinmated quarterly tax
paynments during the course of the year, do not equal the
percentage of total liability required under the statute,
inposition of the addition to tax under section 6654(a) is
automatic, unless petitioner shows that one of the statutory

exceptions applies. See Ni edringhaus v. Conm ssioner, 99 T.C.

202, 222 (1992); Habersham Bey v. Conm ssioner, 78 T.C. 304, 319-

320 (1982); G osshandler v. Conmm ssioner, 75 T.C 1, 20-21

(1980). MNone of the exceptions applies. W therefore sustain
respondent on this issue.

Deci sion will be entered

under Rul e 155.




