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MVEMORANDUM OPI NI ON

COHEN, Chief Judge: |In a statutory notice sent April 7,

1997, respondent determ ned a deficiency of $11,329 in
petitioner's Federal incone taxes for 1993. Respondent al so
determ ned additions to tax under sections 6651(a) and 6654(a),
but those additions to tax have now been conceded by respondent.

All section references are to the Internal Revenue Code in effect



for the year in issue. Al of the facts have been sti pul at ed,
and the case has been submtted pursuant to Rule 122, Tax Court
Rul es of Practice and Procedure.

Petitioner resided in Oregon at the tinme the petition was
filed.

Petitioner did not file a tinmely Federal inconme tax return
for 1993. On or about April 15, 1994, he made a paynent of
$1,300 with a tinmely request for an extension of time, from
April 15, 1994, until August 15, 1994, to file his return for
1993.

On or about Cctober 4, 1995, petitioner and his wife filed a
Form 1040, joint Federal incone tax return, for 1992. On that
return for 1992, they reported an overpaynent of $4,969. The
over paynent included Federal income tax withheld during 1992 and
1992 estimated tax paynents. Petitioner and his wfe requested
that the overpaynent be applied to their 1993 estimated tax.

On August 13, 1997, petitioner and his wife submtted a
joint return for 1993 showing a total tax liability of $4, 345.
After the return was exam ned, petitioner and respondent agreed
that the total joint tax liability of petitioner and his wife for
1993 is $4,172. After applying the paynment of $1,300 that was
made on April 15, 1994, and the overpaynent of $4,969 from
petitioner's 1992 return, the parties agreed that petitioner's

1993 tax liability was overpaid by $2,097.
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Respondent contends that refund of the sumof $2,097 is
barred by the statute of limtations effect of section 6512(b).
Petitioner argues that he is not seeking a refund but only credit
against his tax liability for 1994 and 1995. The Court does not
have jurisdiction over either 1994 or 1995. |In any event, the
applicable authorities equate refund and credit and indicate that
either is barred in these circunstances.

Petitioner's overpaynent resulted froma conbi nati on of
i ncone taxes withheld during 1992 and estimated tax paynents nade
for 1992 and 1993. Section 6513(b)(1) provides that tax deducted
and withheld is deened paid on the 15th day of the fourth nonth
follow ng the close of the taxable year for which the tax is
allowabl e as a credit. Section 6513(b)(2) provides that any
anpunts paid as estimated tax are deened paid on the | ast day
prescribed for filing the return for the year for which the
estimate is paid. Thus, petitioner's entire overpaynent carried
forward from 1992 to 1993 is deened paid no later than April 15,
1994.

Petitioner did not file his 1993 return, or any claimfor
refund, until August 1997, 4 nonths after the notice of
deficiency was sent. |If a petitionis filed in the Tax Court and
an overpaynent is determned, no credit or refund may be all owed
unl ess the Court determnes that the portion constituting the

overpaynent was paid after the nmailing of the notice of



deficiency, or, if no claimwas previously made, within 2 years
prior to the notice of deficiency. See secs. 6511(a) and

(b)(2)(B), 6512(b)(3): Conmissioner v. Lundy, 516 U.S. 235

(1996). (Section 6513(b)(3) was anended for years ending after
August 5, 1997, by the Taxpayer Relief Act of 1997, Pub. L. 105-
34, sec. 1282(a), 111 Stat. 788, 1037-1038.) Sinply stated,
because petitioner's paynents of his 1993 taxes are all deened to
have been made no |later than April 15, 1994, nore than 2 years
prior to the issuance of the statutory notice on April 7, 1997,
refund or credit of the overpaynent is barred.

Decision will be entered in

accordance with the stipul ation

of the parties.




