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CARLUZZO, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tine the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the |Internal
Revenue Code in effect for the year in issue. The decision to be
entered is not reviewable by any other court, and this opinion

shoul d not be cited as authority.



-2 -

Respondent determ ned a deficiency of $126 in petitioners’
1997 Federal income tax. The issue for decision is whether
certain deductions clained on a Schedule C, Profit or Loss from
Busi ness, included with petitioners’ 1997 Federal incone tax
return should be treated as unreinbursed enpl oyee business
expenses. The resolution of this issue depends upon whet her
George A Beitel was an i ndependent contractor or an enployee in
connection with services he provided as an adjunct professor at
certain universities in 1997.

Backgr ound

Sone of the facts have been stipulated and are so found.
Petitioners are husband and wife. At the tine the petition was
filed, they resided in Idaho Falls, Idaho. References to
petitioner are to George A Beitel.

During 1997, in addition to his full tinme enploynent as an
engi neer with the Idaho National Engi neering and Environnental
Laboratory, petitioner, who holds a Ph.D. degree in physics, was
al so an adjunct professor at Idaho State University (I1SU and at
the University of Idaho (UO ) (collectively, the universities).

Petitioner taught at the universities and was conpensated
for so doing on a course-by-course basis. During the 1997 spring
senester, petitioner taught a class in Low Level Radi oactive
Waste at ISU.  During the 1997 fall senester, petitioner taught a

class in Systens Engineering Principles at UO. C asses for
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t hese courses were conducted on canmpus in classroons provided by
the universities. Petitioner prepared for classes and reviewed
student assignnents fromhis hone. He comunicated with and
recei ved assignnments fromhis students through e-mail on his hone
conputer, and he maintained a website on the Internet devoted to
his teaching activities at the universities.

In addition to his course responsibilities, as an adjunct
prof essor, petitioner also supervised a thesis student and a
special topic student at UO during 1997. Petitioner
communi cated wth these students primarily through e-mail and
vari ous of f-canpus neeting pl aces.

Al'l of petitioner’s teaching assignnents during 1997 were
subject to witten contracts between hinself and the
universities. Anong other things, each contract specified the
course to be taught or student to be supervised, the duration of
t he assignnent, and the anmount and nethod of paynment. Each
contract also indicated that petitioner would be treated as an
enpl oyee of the university, albeit at least wwth respect to UQ,
the contract provided that petitioner enjoyed “very limted
[ enpl oyee] benefits”.

For 1997, each university issued to petitioner a Form W2,
Wage and Tax Statenent, reflecting the anmounts paid to petitioner
for his services. Both Forms W2 classified anounts paid to

petitioner as wages. Each university also w thheld Soci al
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Security, FICA, and Federal and State incone taxes on the
payment s.

Petitioners filed a tinely 1997 joint Federal incone tax
return. The taxable incone reported on the return takes into
account their election to item ze deductions. Inconme and
deductions attributable to petitioner’s teaching assignnents are
reported on a Schedule C, Profit or Loss From Busi ness, included
with that return.

The adjustnents nmade in the notice of deficiency reflect
respondent’s determnation that in 1997 petitioner perforned
services for the universities as an enpl oyee, not as an
i ndependent contractor.

Di scussi on

Whet her an individual is an enpl oyee or an independent
contractor for Federal inconme tax purposes is a factual question
to be determned with reference to common-1|aw principles of

agency. See Nationwide Mut. Ins. Co. v. Darden, 503 U S. 318,

322-325 (1992); Weber v. Comm ssioner, 103 T.C. 378, 386 (1994),

affd. 60 F.3d 1104 (4th Gr. 1995); Professional & Executive

Leasing, Inc. v. Conm ssioner, 89 T.C 225, 232 (1987), affd. 862

F.2d 751 (9th Gr. 1988). The relevant factors in determning
the characterization of an enploynent relationship include:
(1) The degree of control exercised by the principal over the

details of the work; (2) which party invests in the facilities
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used in the work; (3) the opportunity of the hired party for
profit or loss; (4) whether the type of work is part of the
principal’s regular business; (5) the permanency of the
rel ati onship between the parties to the rel ationship; (6) whether
the principal has the right to discharge the individual; (7)
whet her the principal provides benefits to the hired party
typi cal of those provided to enployees; and (8) the relationship

the parties believe they are creating. See Nationw de Miut. Ins.

Co. v. Darden, supra at 322-324; Wber v. Conm ssioner, supra at

387; Professional & Executive Leasing, Inc. v. Commi SSioner,

supra at 232. The factors are not necessarily wei ghed equally,
but according to their significance in the particul ar case. See

Aynmes v. Bonelli, 980 F.2d 857, 861 (2d G r. 1992); Matt v.

Commi ssioner, T.C Menp. 1990-209; see also sec. 31.3401(c)-1(d),

Enmpl oynent Tax Regs.

Odinarily, the principal’s right to control the manner in
which the work is perforned is the single nost inportant factor
in determ ning whether there is an enpl oyer-enpl oyee

rel ati onship. See Leavell v. Comm ssioner, 104 T.C. 140, 149

(1995). In this regard, petitioners point out that petitioner
was free to teach his classes and supervise his thesis and
speci al topic students as he deened appropriate. Petitioners

al so point out that, other than the tinme spent teaching students

in the classroom petitioner was required to spend very little
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time on canpus. They contend that the universities exercised
very little control over petitioner’s teaching assignnments.
Therefore, according to petitioners, petitioner’s relationship to
each university was as an i ndependent contractor, not as an
enpl oyee.

A simlar argunent was advanced by the taxpayer under

simlar circunstances in Potter v. Conm ssioner, T.C. Mnob. 1994-

356. In that case the taxpayer was an untenured coll ege

pr of essor enpl oyed on a course-by-course basis. The colleges and
t he taxpayer entered into witten contracts that specified the
courses to be taught, teaching hours, |ocation of classes, and
conpensati on arrangenents. The taxpayer considered hinself to be
an i ndependent contractor and reported the incone and rel ated
expenses fromhis teaching activities on a Schedule C. The

Commi ssioner determ ned that the taxpayer was an enpl oyee of the
col | eges and, accordingly, treated the deductions clainmed on the
Schedul e C as enpl oyee busi ness expenses.

The Court agreed with the Conm ssioner and rejected the
taxpayer’s argunment that the colleges did not exert sufficient
control over his teaching activities to render himan enpl oyee of
the colleges. In so doing, we stated that “Were the inherent
nature of the job mandates an i ndependent approach, a | esser
degree of control exercised by the principal may result in a

finding of an enpl oyer-enpl oyee status.” 1d. (citing Bilenas v.
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Commi ssioner, T.C Menp. 1983-661); see al so Wber v.

Commi ssi oner, supra at 390 (noting that where professional

i ndividuals are involved, the control necessarily becones nore

t enuous than the control over nonprofessional enployees). W
concl uded that the coll eges nmai ntai ned and exerci sed sufficient
control appropriate to the situation and that the |evel of

control was sufficient to render the taxpayer an enpl oyee of the
coll eges. Taking into account other common-|aw factors set forth
above, we concluded that the taxpayer was an enpl oyee of both

colleges. See also Bilenas v. Conmm ssioner, supra (finding that

an untenured, adjunct professor was an enpl oyee of a coll ege
rat her than an i ndependent contractor in relation to his teaching
activities).

As in Potter v. Conmni ssioner, supra, we are satisfied in

this case that the universities had the authority to exerci se,
and exercised, sufficient control over petitioner’s teaching
assignnents to support a finding that petitioner was an enpl oyee
of the universities. Qur conclusion on this point is further
supported by the application of other of the comon-|aw factors
rel evant to such determnations. Specifically, we note:

(1) The nature of petitioner’s services to the universities as an
adj unct professor is consistent with the regul ar business of each
university; (2) petitioner’s conpensation for the teaching

assi gnnments was set by contract--the risk of |oss from under
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enrollment, or profit fromexcess enrollnment, rested with the
universities; (3) petitioner began his relationship with the
universities in 1991, and he has continued to teach various
courses related to his profession at both universities; and
(4) each witten contract expressly provides that petitioner
woul d be treated as an enpl oyee.

Accordingly, we find that petitioner was an enpl oyee of |SU
and UO during 1997. It follows that expenses related to his
teaching activities nust be deducted as m scel |l aneous item zed
deductions. See secs. 62(a)(1l), 63(d), 67(a). Respondent’s
determnation in this regard is therefore sustained.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Based on the foregoing,

Deci sion will be

entered for respondent.




