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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

RUVE, Judge: Respondent determ ned a deficiency of $778, 866

in petitioner's 1988 Federal inconme tax. Respondent further
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determ ned additions to tax pursuant to sections 6653(a)(1)! and
6661 in the amounts of $38,943 and $194, 717, respectively.

The issues for decision are: (1) Wether respondent
fraudul ently induced petitioner to execute a Form 872 (Consent to
Extend the Tine to Assess Tax) and is therefore estopped from
relying upon petitioner's consent to extend the period of
[imtations; (2) whether the presunption of correctness should
attach to respondent’'s determ nation of unreported incone; (3)
whet her petitioner was the owner of five antique autonobiles and
realized gain on their sale for a price of $3 mllion in 1988;
(4) if we find that petitioner owned the autonobiles in issue,
whether he is entitled to bases in three of the autonobiles in
excess of that determ ned by respondent; (5) whether petitioner
is liable for an addition to tax for negligence or intentional
di sregard of rules or regulations pursuant to section 6653(a)(1);
and (6) whether petitioner is liable for an addition to tax for a
substantial understatenent of incone tax pursuant to section

6661.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulation of facts and suppl enental stipulations of facts

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the taxable year in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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are incorporated herein by this reference. Petitioner resided in
Rochester, New Hanpshire, at the tine he filed his petition.

Petitioner is a physician who received his nmedical degree
from Harvard Medi cal School in 1964. Petitioner and his fornmner
wi fe Linda Bennett (Linda) were married on June 1, 1964.

In 1973, petitioner noved to Saudi Arabia where he worked as
a physician for Raytheon. From 1974 to 1981, petitioner operated
a nedical clinic in Jeddah, Saudi Arabia. Wile in Saudi Arabia,
petitioner becanme acquainted with Abdul Aziz Ben-Jabr (Abdul),
whom he treated for hepatitis, and other nmenbers of the Ben-Jabr

famly. Abdul died in late 1977 or early 1978.

Petitioner's Acquisition and Sale of the Autonobiles in |ssue

Petitioner has collected anti que autonobiles since his
youth. At the tinme he noved to Saudi Arabia, petitioner had a
coll ection of approximately 60 anti que autonpbiles, which he
stored in 3 oucester and Row ey, Massachusetts. Petitioner
continued to pursue this hobby while in Saudi Arabia.

On or about August 18, 1978, petitioner purchased a 1937
Mercedes Benz 540-K, Serial No. 130941, from Earl Bl akely for
$60, 000. The bill of sale dated August 18, 1978, listed

petitioner as the buyer of the autonobile.? |n Novenber 1978,

2Par. 6 of the stipulation of facts lists the autonpbile as
a 1937 Mercedes 540-K. The bill of sale indicates that the
autonobil e was a 1936 Mercedes 540-K. W assune this to be an
(continued. . .)
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petitioner purchased a 1929 Bentley Tourer Speed Six, Serial No.
K2683, from Herbert A. Schoenfeld, Sr., for $40,000. In a letter
dated April 16, 1979, M. Schoenfeld released title and interest
in the autonobile to petitioner.

During late 1979 or early 1980, petitioner purchased a 1936
500K Mercedes Roadster, Serial No. 130857, fromCarlisle L
Marshal | for $100,000. M. Marshall transferred the autonobile's
Motor Vehicle Certificate of Title (State of Florida) to
petitioner on or about January 3, 1980.°3

At sonme point during the late 1970's or early 1980's,
petitioner also purchased a 1932 Mayback Zepplin, Serial No.
1388, and a Lagonda LGA5 Repead, Serial No. 12226. The anobunt
petitioner paid for each of these autonobiles is unknown.

Petitioner retained possession and control over the five
previously nmentioned autonobiles until their sale in 1988. 1In a
letter dated June 5, 1988, petitioner offered to sell these five
autonobiles to Nicholas Harley for a total sales price of $3
mllion. Pursuant to petitioner's instructions, on or about July

6, 1988, M. Harley wire transferred $3 nillion fromthe Gota

2(...continued)
error and will follow the year as indicated in the stipulation of
the parties.

Par. 5 of the stipulation of facts lists the autonpbile as
a 1936 500K Mercedes Roadster. The Mdtor Vehicle Certificate of
Title (State of Florida) indicates that this autonobile was a
1937 nodel. W assune this to be an error and wll followthe
year indicated in the stipulation of the parties.
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Bank in Stockholm Sweden, to Bank Julius Baer & Co. (Julius
Baer) of London, England. The funds were credited to Julius
Baer's account (No. 04-056-925) at Banker's Trust Co. in New
York, and were available on or about July 7, 1988.

On or about July 8, 1988, petitioner sold the five
autonobiles for $3 mllion to M. Harley who was acting on behal f
of Wnkel ei gh Garage, Ltd., of London, England.* Petitioner
signed the bill of sale for each autonobile, thereby covenanting
to the buyer that he was the lawful owner.®> M. Harley
subsequently wote the sale price for each autonobile on the bil
of sal e based upon his opinion of the autonobile's market val ue.®
Petitioner also transferred to M. Harley the certificate of
title for each autonobil e except the Lagonda LG5 Repead.

On July 18, 1988, $453,375 was wired fromthe Julius Baer

account (No. 04-056-925) at Banker's Trust Co. in New York, to

‘At the tinme of the transaction, M. Harley was a director
and maj or sharehol der of W nkel ei gh Garage, Ltd.

SPetitioner never represented to M. Harley that he was not
t he owner of the autonobil es.

M. Harley attributed the follow ng sales prices to the
aut onobi | es:

Aut onmobi | e Sale Price
1937 Mercedes 540-K $550, 000
1929 Bentl ey Tourer 250, 000
1936 500K Mer cedes 1, 500, 000
1932 Mayback Zepplin 550, 000

Lagonda LGA5 Repead 150, 000
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the Indian Head Bank in Portsnouth, New Hanpshire, in
satisfaction of an outstanding nortgage on property that

petitioner owned in Mine.

Petitioner's D vorce

Petitioner and Linda Bennett began to live apart sonetinme
around Novenber 1987. In the spring of 1988, petitioner
conpiled, in contenplation of divorce, a three-page list of the
couple's marital assets and their estimated values. |[Included on
this list were the five autonobiles later sold to M. Harley on
or about July 8, 1988.7 On July 9, 1988, petitioner inforned
Li nda that he had sold these autonobiles in order to finance the
couple's divorce settlenent. Linda then wote "sold" beside the
listing for each autonobile.

On or about Septenber 7, 1988, petitioner paid $2.5 mllion
to Linda in connection with the settlenent of their divorce.
This noney was paid by a check dated Septenber 7, 1988, drawn on
t he account of Banque de |'Etat de Fribourg at the New York
Branch of Credit Lyonnais Bank.

On Septenber 15, 1988, petitioner filed with the Superior

Court of the State of New Hanpshire a docunment entitled "Support

"The stipulation of facts and exhibits contain slight
di screpanci es regarding the nodel year of petitioner's
aut onobil es. However, there is no question that the autonobiles
sold to M. Harley were the sane autonobiles that were included
on the list of marital assets that petitioner and Li nda Bennett
conpiled in contenpl ation of their divorce.
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Affidavit of Terry M Bennett", which included a listing of
petitioner's outstanding bills and bal ances due thereon.
Petitioner |isted an outstandi ng nortgage of $865,000. He did
not list any liabilities to the Ben-Jabr famly on his support
affidavit.

Petitioner and Linda Bennett entered a pernmanent stipul ation
of divorce wwth the Superior Court of the State of New Hanpshire

on Septenber 16, 1988.

Petitioner's 1988 Federal |Incone Tax Return

On his 1988 return, petitioner did not attach a Schedule D
or otherwi se report any capital gain fromthe sale of any
autonobiles. Petitioner concedes that he failed to report incone
for 1988 of $10,000 and $6,500 fromthe sale of a Bugatti and a
Lotus autonobile, respectively. The sale of these autonobiles is
unrelated to the five autonobiles sold to M. Harley on July 8,
1988.

Charles W Tilton, Jr., is a licensed public accountant in
Hanpt on, New Hanpshire, with over 25 years of experience. M.
Tilton prepared petitioner's Federal incone tax returns for the
t axabl e years 1985 t hrough 1988.

On January 25, 1993, petitioner delivered a letter to M.
Tilton that petitioner had witten for M. Tilton's signature
regarding the sale of the autonobiles in 1988. The letter, which

petitioner wanted M. Tilton to adopt as his own, stated:
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1. Dr. Bennett told ne in July or August of 1988 that
he had sold five antique autonobiles for the sum of
Three MIlion Doll ars.

This was not surprising. Previously in ny association
with Dr. Bennett he had sold other cars and told ne of
the details, including the cars sold in 1987 to pay off
the 1987 assessnent on his 1985 return.

There was no new behavi our[sic] here, and no surprise.
Only the sum of nobney was in any way unusual

2. Dr. Bennett said that the cars belonged to the
estate of a deceased patient from Saudi Arabia. (Abdul
Azi z Ben Jabr)

3. Dr. Bennett said that the cars had been sold to a
Eur opean buyer through sone kind of an English broker,
and that the noney had been paid into the control of
the Ben Jabr famly at their bank, that he had not
handl ed any of the noney at the tine of the sale.

4. Dr. Bennett said that he had arranged to borrow

al nost all of the noney back fromthe Ben Jabrs to
finance his divorce and pay off a nortgage at the

I ndi an Head Bank. These transfers were effected by the
Saudi s via a Bank Check, and a bank to bank direct
transfer, all conpletely aboveboard. He got divorced,
and the Bank got their noney.

5. | told Dr. Bennett that, in ny opinion, this was
not a taxable transaction.

6. Accordingly it was not reported on his 1988 tax
return.

7. Dr. Bennett discussed this sale/loan with ne at the
time it occurred. He was up front about the
transaction, and truthful, to the best of ny know edge.

There is no nystery here. This is not a taxable
transaction, to the best of ny know edge.

8. That the IRSis trying to argue that in 1993 the
value of Dr. Bennett's holdings is not enough to repay
the loans is a | ane argunent.

9. In 1988 Dr. Bennett's real estate hol di ngs al one
were worth several times the anpbunt borrowed, and he
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owned cars, art, etc with great value in that boomtinme
econony.

Dr. Bennett still owns a lot of stuff (real estate,
cars, an antique business, etc etc.)

|"msure that Dr. Bennett plans to repay the |oan as
soon as the econony allows himto convert his assets
without losing his shirt. He says he will repay the
| oan, and | believe him

10. Moreover, it is nmy understanding that the Saudis
are not pressing this matter, and have corroborated al
details of Dr. Bennett's story. |Is this correct? |If
so what is the probl en?

Best Regards,

Charles Tilton.

Petitioner told M. Tilton to retype the letter on M.
Tilton's letterhead, signit, and send it to Mchael J. Asselin.
M. Asselin was petitioner's representative and held a valid Form
2848 (Power of Attorney and Decl aration of Representative). M.
Tilton refused to carry out these instructions. On February 17,
1993, M. Tilton wote to M. Asselin concerning his recollection
of petitioner's explanation of the autonobile sales in 1988. In

his letter, M. Tilton stated:

At the beginning of 1989 | stopped at Terrys[sic]
office to pick up his 1988 tax information. He told ne
that his wife Linda had been paid off and the divorce
was final. He told ne he had sold an auto collection
belonging to a friend of his and this person was
letting himborrow the noney to pay off Linda and sone
other bills. | asked himif he had received a
commi ssion on the sale and was any part of the paynent
to Linda for alinony. He said there was no conmm ssion
or alinony paid.
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A few weeks | ater when | dropped off the conpleted tax
return he said he was concerned that the I RS woul d
wonder where he got the noney to pay Linda. He wanted
me to attach a note to his tax return telling the IRS
that the noney paid to Linda was not taxable. 1| told
Terry that | could not wite a nmeaningful letter to the
| RS about the auto sales. | did not know the cars
sold, date of sale, who the buyers and sellers were,
soci al security nunmbers. | suggested he wite the
letter hinself or el se have the Lawer handling the
sale wite a letter for him

Petitioner's 1988 return as filed contained no attachnents or
ot her references to any autonobile sales or |oans used to pay

anounts due to Linda pursuant to the divorce.

Addi tional Facts

Al t hough the exact date on which respondent began her civil
exam nation of petitioner's 1988 Federal incone tax return is
unknown, the investigation appears to have been underway by the
begi nning of 1990. From approxi mately May 1990 to Sept enber
1991, respondent al so conducted a crimnal investigation of
petitioner's 1988 Federal inconme tax return. The investigation
did not result in a recommendation of crimnal prosecution.

On February 16, 1993, petitioner executed a Form 8728
extending the period of limtations for assessnent of

petitioner's 1988 incone tax to June 30, 1994. In July or August

8Petitioner executed a total of three Forns 872 in this
case. On Feb. 12, 1992, petitioner executed his first Form 872,
whi ch extended the period of limtations to June 30, 1993. In
addition, on June 9, 1994, petitioner executed his third Form
872, extending the period of Iimtations to Aug. 31, 1994.
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1993, Revenue Agent Rigney received information that petitioner
al l egedly had unreported incone froman anti que autonobile sale
in 1987. At this time, Revenue Agent Rigney believed that a re-
referral of petitioner's case to respondent's Cri m nal
| nvestigation Division (ClD) was necessary, because there
appeared to be a 2-year pattern of omtted i ncone on petitioner's
part. Respondent conducted a second crimnal investigation from
Cctober 1993 to April 1994, which also did not result in a
recomendati on of crimnal prosecution.

I n Septenber 1991, petitioner auctioned off a substanti al
portion of his antique car collection and donated approxi mately
$4 mllion in proceeds to the Harvard Medical School, which
established a scholarship trust fund. Petitioner reserved a
l[ifetime income equal to 5 percent of the face value of the

trust.

OPI NI ON

Bef ore reaching the substantive issues in this case, we nust
di spose of two prelimnary issues raised by petitioner. First,
petitioner argues that Revenue Agent Rigney fraudulently induced
himinto signing a Form 872 on February 16, 1993, extending the
period of limtations. Petitioner alleges that Revenue Agent
Ri gney induced M. Asselin to get petitioner to sign the Form 872
with fal se representations that an extension was necessary to

concl ude respondent's civil investigation. Petitioner contends
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t hat respondent was, in fact, attenpting to obtain information
for her second crimnal investigation of his 1988 taxable year
under the guise of a civil investigation.

Section 6501(a) generally requires the assessnent of incone
taxes within 3 years after the filing of the taxpayer's return.
However, the taxpayer and Secretary may consent in witing to
extend the period of limtations for an assessnent. See sec.
6501(c)(4).° Petitioner maintains that respondent should be
estopped fromrelying upon his consent to extend the period of
[imtations in this case. It is well settled that the doctrine
of estoppel should be applied against the Governnment "w th utnost

caution and restraint." Estate of Enerson v. Conmm ssioner, 67

T.C. 612, 617 (1977). Courts have set forth several conditions
whi ch nust be satisfied before estoppel will be applied. See,

e.g., Lignos v. United States, 439 F.2d 1365, 1367-1368 (2d Cr

1971); Kronish v. Conmm ssioner, 90 T.C. 684, 695 & n. 10 (1988);

Boul ez v. Conm ssioner, 76 T.C. 209, 214-215 (1981), affd. 810

%Sec. 6501(c)(4) provides:

(4) Extension by agreenent.--Were, before the
expiration of the time prescribed in this section for
t he assessnent of any tax inposed by this title, * * *
both the Secretary and the taxpayer have consented in
witing to its assessnment after such tine, the tax my
be assessed at any tinme prior to the expiration of the
peri od agreed upon. The period so agreed upon may be
ext ended by subsequent agreenents in witing nmade
before the expiration of the period previously agreed
upon.
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F.2d 209 (D.C. Cr. 1987). Two of these requirenents are: (1)
The exi stence of a false representation or wongful m sleading
silence by the party agai nst whomthe doctrine is applied; and
(2) the party claimng the benefits of estoppel nust be adversely
affected by the acts or statements of the other party. Kronish

v. Conm ssioner, supra at 695 & n.10; Estate of Enerson V.

Conmi ssi oner, supra at 617-618.1°

The record contains no evidence of either requirenent.
First, Revenue Agent Rigney did not m slead petitioner into
executing the Form 872. Revenue Agent Rigney testified that he
told M. Asselin in February 1993 that the period of limtations
was scheduled to expire on June 30, 1993, and he still had
additional work to conplete with respect to petitioner's civil
i nvestigation. Wthout the execution of a Form 872 extending the
period of limtations, respondent would have issued a notice of
deficiency, and petitioner would have | ost the opportunity for a
settlenment conference with respondent’'s Appeals Ofice. At this
time, Revenue Agent R gney had no intention to refer petitioner's
case back to respondent's CID. Indeed, Revenue Agent Ri gney

testified that it was not until July or August 1993 that he

The remai ning requirenents are: (1) The error nust be in
a statement of fact and not in an opinion or statenent of |aw
(2) the party claimng the benefits of estoppel nust be ignorant
of the true facts; and (3) the party claimng the benefit of
estoppel nust reasonably rely on the acts or statenents of the
one agai nst whom estoppel is clainmed. Kronish v. Conm ssioner,
90 T.C. 684, 695 n.10 (1988).
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received information concerning petitioner's 1987 taxable year
and the possibility of omtted inconme froman antique autonobile
sale in that year. It was this information, obtained after
execution of the relevant Form 872, that caused Revenue Agent
Rigney to believe that a referral of petitioner's case to ClID was
appropriate, because petitioner then appeared to have a 2-year
pattern of omtted incone.

Concerni ng the second requirenent, even if petitioner had
been affirmatively msled, he still has not shown the existence

of any detrinental reliance on his part. Kronish v.

Comm ssi oner, supra at 695 & n.10. Petitioner signed the Form

872 expecting respondent to use this waiver for civil purposes,
and that is all she ever used it for. No crimnal prosecution of
petitioner has ever resulted fromthe investigation by the CID
Thus, we conclude that M. Asselin's execution of the Form 872 on
February 16, 1993, was valid, and respondent is not estopped from
relying on it.

The second issue for decision involves the presunption of
correctness. Petitioner argues that the presunption of
correctness should not attach to respondent's deficiency notice
in this case, because respondent did not present sufficient
evidence linking petitioner to the alleged unreported incone.
When a taxpayer contests a tax that has been determ ned by the
Comm ssi oner, the Conm ssioner's determination is generally

presumed correct, unless the taxpayer produces evi dence
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establishing that the determ nation is arbitrary and erroneous.

See Helvering v. Taylor, 293 U. S. 507, 515 (1935). Several

Courts of Appeals recognize an exception to this general rule
where the Conm ssioner determ nes that the taxpayer received

i ncone that was not reported on the taxpayer's return. In these
i nstances, the Comm ssioner nust first present "'sone predicate
evi dence connecting the taxpayer to the charged activity."'"

Anastasato v. Comm ssioner, 794 F.2d 884, 887 (3d Cr. 1986)

(quoting Gerardo v. Conm ssioner, 552 F.2d 549, 554 (3d Gr

1977)), vacating and renmanding T.C Menp. 1985-101. 11
In any event, respondent's notice of deficiency here is
entitled to the traditional presunption of correctness. See Rule

142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933). Respondent

has clearly produced sufficient "predicate evidence" |inking

petitioner to the sale proceeds in this case. See Anastasato v.

Commi ssi oner, supra at 887. Respondent produced evidence that:

(1) Petitioner had possession and control over the five
autonmobiles in issue fromthe date of acquisition until their
sale to M. Harley in July 1988; (2) petitioner provided M.

Harley with bills of sale listing hinmself as the owner of the

1The Court of Appeals for the First Circuit (to which this
case i s appeal able) has held that "in a deficiency or refund
suit, the burdens of going forward and of ultimte persuasion are
al ways on the taxpayer and never shift to the Conmm ssioner."
United States v. Rexach, 482 F.2d 10, 17 (1st Cr. 1973); see
al so Del aney v. Conm ssioner, 99 F.3d 20, 23 (1st Gr. 1996),
affg. T.C. Menb. 1995-378.
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aut onobiles; (3) petitioner provided M. Harley with certificates
of title to four of the autonobiles; (4) M. Harley was acting at
the express direction of petitioner when he wired the $3 mllion
in sale proceeds to the Julius Baer account at Banker's Trust in
New York; (5) approximately 10 days after the sale proceeds were
deposited into the Julius Baer account at Banker's Trust,
$453, 375 was wired fromthis account to the Indian Head Bank in
Port smout h, New Hanpshire, in satisfaction of an outstanding
nort gage on property owned by petitioner; (6) approximtely 2
nonths | ater, petitioner provided his wife with $2.5 mllion in
satisfaction of his divorce settlenent obligation; and (7) in
connection wth the divorce, petitioner had included the
aut onobil es in question on a three-page list that he conpil ed of
the couple's marital assets.

The principal issue for decision is whether petitioner owned
the autonobiles in issue and, therefore, realized gain on their
sale on or about July 8, 1988. Petitioner argues that he sold
t he autonobiles on behalf of the |ate Abdul Aziz Ben-Jabr, and
t hen borrowed a total of $2,953,000 fromthe Ben-Jabr famly to
satisfy an outstandi ng $453, 375 nortgage on property he owned in
Maine, as well as a $2.5 million divorce settlenent obligation.
Respondent, on the other hand, contends that petitioner was the
owner of the five autonobiles in question and used al nost all the

sal e proceeds to satisfy the above obligations.
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The record contai ns persuasive objective evidence indicating
petitioner's ownership of the autonobiles. For instance, the
bill of sale that petitioner received on his acquisition of the
1937 Mercedes Benz 540-K, Serial No. 130941, listed petitioner as
t he buyer of the autonobile. M. Schoenfeld, who sold petitioner
the 1929 Bentley Tourer Speed Six, Serial No. K2683, released
title and interest in that autonobile to petitioner in a letter
dated April 16, 1979; and M. Mrshall, who sold petitioner the
1936 500K Mercedes Roadster, Serial No. 130857, transferred the
certificate of title to that autonobile to petitioner as well.

Mor eover, petitioner had possession and control over all five
aut onobiles in question fromthe tinme he acquired themuntil they
were sold in 1988.

When petitioner sold the autonobiles in July 1988, he
personally signed the bill of sale for each autonobile,
covenanting to the buyer that he was the | awful owner.

Petitioner also transferred certificates of title for four of the
autonobiles to M. Harley.

O even greater significance is the three-page |ist of the
marital assets of petitioner and Linda Bennett, which petitioner
prepared in the spring of 1988 in contenplation of divorce.

I ncluded on this list were the five autonobiles sold by
petitioner in July of that year and their estinmated market
val ues. Petitioner's inclusion of these autonobiles on his |ist

of marital assets was contrary to his pecuniary interest, as the
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list was used in determning petitioner's divorce settlenent
obligation. W sinply do not believe that petitioner would have
i ncluded these autonobiles on the list if he did not, in fact,

own them See Masson v. New Yorker Magazine, Inc., 501 U S. 496,

512 (1991) ("we assune 'that persons do not nake statenents which
are damagi ng to thensel ves unl ess satisfied for good reason that
they are true."'") (citations omtted); cf. Fed. R Evid.

804(b)(3) (allowi ng the adm ssion of statenents against a
declarant's interest as an exception to the rul e agai nst

hear say) .

The testinony of former New Hanpshire State Police Oficer
Donal d Gates further confirns our conclusion that petitioner
owned the autonobiles in question. M. Gates had been assigned
to investigate a robbery at petitioner's house on or around Apri
3, 1990, and a fire approximately 2 weeks later at a | ocation
where petitioner stored autonobiles.' Through the course of his
investigation, M. Gates |learned that petitioner needed to sel
several of his antique autonobiles in order to finance his
di vorce settlenent with Linda Bennett. G ven the prior robbery
and the fire, M. Gates inquired about these autonobiles and the
status of the sale in order to determ ne whether petitioner m ght

be the potential target of future crimes. When asked about his

12Nei t her occurrence is relevant to this case.
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di scussions with petitioner regarding the sale of these

aut onobil es, M. Gates explained as foll ows:
| was asking about the nechanics of the transaction,
where did it go and how did it have to go, and | was
told [by petitioner] that the cars were delivered and
the transaction took place outside the United States.

My obvi ous question is why does it need to be that
confusing, why does it have to be that conplicat ed.

* * %

Q \What did M. Bennett say?

A He said he did not want to--he wanted to avoid
paying the taxes. He didn't want to pay any nore noney
to the IRS than he had to pay. * * *

Q Did he[petitioner] say anything with respect to the
nmoney vi s-a-vis overseas banks?

A | recall the conversation about the transaction

t aki ng pl ace outside of the country and the cars being
delivered outside of the country and everything was
done outside of the country.

Q Including the noney.

A:  Including the noney.

Q And the noney was taken care of outside the United
States, according to Dr. Bennett, for what purpose?

A So that he would not have to pay IRS any nore taxes

than he had to pay them
Clearly, any potential inconme tax consequences fromthe sal e of
t he autonobil es shoul d have been irrelevant to petitioner if he
was not the owner of the autonobiles.

Petitioner's story that he purchased the five autonobiles in
question for his good friend Abdul Aziz Ben-Jabr is also

i nconsistent with the fact that three of the autonobil es were
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purchased after Abdul's death. Abdul died in late 1977 or early
1978. Petitioner purchased the 1937 Mercedes Benz 540-K, Seri al
No. 130941, on or about August 18, 1978; the 1929 Bentl ey Tourer
Speed Six, Serial No. K2683, in Novenber 1978; and the 1936 500K
Mer cedes Roadster, Serial No. 130857, in late 1979 or early 1980.
In an attenpt to explain this, petitioner testified that the Ben-
Jabr famly did not notify himof Abdul's death until late 1979
or early 1980. Petitioner also testified that Abdul had
established an account in Saudi Arabia fromwhich petitioner
could draw funds to purchase autonobiles, and petitioner did not
need to consult with Abdul before making a purchase. Petitioner,
who referred to hinself and Abdul as "kindred spirits", lived in
Saudi Arabia from 1973 through 1981. During this tinme, he becane
acquai nted with Abdul's younger brother, Fallah, as well as other
menbers of the Ben-Jabr famly. Accepting the portion of
petitioner's story about his friendship with Abdul and the Ben-
Jabr famly, it is difficult to believe that petitioner did not
| earn of Abdul's death for approximately 2 years, during which
period he continued to purchase expensive autonobiles for Abdu

with funds from Abdul's Saudi account. 3

B3As an additional indication of petitioner's |ack of
credibility, we note his execution of a settlenent agreenent on
Feb. 10, 1995, with the New Hanpshire Board of Registration in
Medi cine, in which petitioner admtted to two separate instances
of di shonest conduct and was fined $1, 000.
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We also reject petitioner's contention that he received a

| oan totaling $2,953,000 fromthe Ben-Jabr famly in 1988 to

satisfy a nortgage on property he owned in Miine and to satisfy

his divorce settlenent obligation. The record in this case

contains no credible evidence of the existence of a |oan. For

i nstance, there is no evidence of any note, witten | oan

agreenent, fixed paynent schedul e, request for collateral,

i nterest charge, demand for repaynent, ! or reflection of the

transaction as a loan in the parties' records. See Frierdich v.

Comm ssi oner, 925 F.2d 180, 182 (7th GCr. 1991), affg. T.C. Meno.

1989-393; Busch v. Conm ssioner, 728 F.2d 945, 948 (7th G

1984), affg. T.C. Menp. 1983-98.

YPetiti oner argues that he repaid approximately $1.2
mllion of the alleged |loan wth insurance proceeds that he
received as a result of a fire that destroyed his house in 1993.
Petitioner contends that he transferred funds to an account held
by the Estate of Abdul Aziz Ben-Jabr at the Credit Lyonnais Bank
in Swmtzerland. |In support of his position, petitioner relies
upon the follow ng evidence of wire transfers fromthe Pl aistow
Bank & Trust Co. (Plaistow (account nunber 02120186) in
Pl ai stow, New Hanpshire. One wire transfer in the anmount of
$700, 000 was dated Nov. 1, 1993, and stated: "wre transfer to
Estate of AA Ben Jabr, plus fee" A second wire transfer in the
anount of $300, 000 was dated Apr. 11, 1994, and stated: "wre
transfer to Credit Lyonnais (Schweiz) AG Zuerich-Estate A A Ben
Jabr". The third docunent is a wire request formin the anount
of $225,000 and dated Mar. 3, 1995. This formstated that the
transfer was to be nade to an account nanmed "Estate of A A Ben
Jabr" (account nunber 08-05866.1). However, this evidence does
not constitute proof of a |loan repaynent. Instead, it only shows
that, at nost, petitioner transferred approximately $1.2 nmillion
to an account that was created in the name of the Estate of Abdu
Azi z Ben-Jabr. |Indeed, although they had anple opportunity to do
so, neither petitioner nor Fallah Ben-Jabr presented any
docunentary evidence establishing that the Ben-Jabr famly had an
account at Credit Lyonnais.
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In connection with his divorce, petitioner filed a docunent
entitled "Support Affidavit" with the Superior Court of the State
of New Hanpshire. Petitioner |isted an outstandi ng nortgage of
$865, 000 on this affidavit. He did not include any debt that was
outstanding to any nenber of the Ben-Jabr famly. Petitioner
filed the docunent on Septenber 15, 1988, which would have been
after petitioner's receipt of the alleged | oan proceeds. The
foll ow ng day, petitioner and Linda Bennett entered a permanent
stipulation of divorce agreenent with the court, which recounted
petitioner's obligation to pay Linda $2.5 nmillion in connection
therewith. Assumng the |oan existed, it clearly would have been
in petitioner's best interest to include a $2,953, 000 | oan
obligation as an expense on his support affidavit.

Finally, we note that the testinony of petitioner's
princi pal wtness, Fallah Ben-Jabr, the brother of Abdul Aziz
Ben-Jabr, was unreliable, and we decline to place any wei ght on
it. For instance, when asked on direct exam nation if he knew
whet her petitioner and Abdul had any financial arrangement wth

respect to petitioner's alleged acquisition of the autonobiles

for Abdul, Fallah could only testify that "I believe so, yes."
When questioned about it further, Fallah responded: "The details
| cannot informyou." In addition, when questioned on cross-

exam nation regarding his know edge of the sale of the
autonobiles in 1988, Fallah testified that he had no personal

know edge of the transaction or what actually happened to the
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proceeds fromthe sale. Furthernore, Fallah testified that he
| acked any firsthand know edge of any | oan repaynents by
petitioner. Wen asked, for exanple, if he had any know edge as
to whether petitioner ever wired funds to any accounts controlled
by the Ben-Jabr famly in repaynent of the purported |oan, Fallah
testified: "It was done during the life of ny dad and he was the
person responsible for it. * * * M dad was alive when sone
t hi ngs were happening and that is all | know "

Havi ng found that petitioner owned the autonobiles in issue,
we nmust now consider petitioner's alternative argunent that
respondent erroneously conputed the cost bases of three of the
aut onobi | es when cal cul ating petitioner's gain. |In particular,
petitioner argues that his cost bases in the 1932 Mayback
Zepplin, Serial No. 1388, and Lagonda LG 45 Repead, Serial No.
12226, were $450, 000 and $80, 000, respectively. In the notice of
deficiency, respondent determ ned a zero basis for each
aut onobi | e, because petitioner had failed to provide
docunentation of his actual cost. |In addition, petitioner
contends that he had a $335, 000 basis in the 1936 500K Mercedes
Roadster, Serial No. 130857. Respondent determ ned that
petitioner's cost basis in this autonobile was $100, 000, based on
information provided fromthe seller.

Section 1012 provides that a taxpayer generally has a basis
in property equal to its cost. Petitioner bears the burden of

denonstrating that he is entitled to a basis in the autonobiles
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in excess of that determ ned by respondent. Rule 142(a); Burnet
V. Houston, 283 U. S. 223, 227-228 (1931). Petitioner has not
presented any docunentation to support his alleged bases in the
aut onobil es. Indeed, all petitioner offers in support of his
position is his self-serving and totally uncorroborated
testimony, which this Court is not required to accept. Tokarsk

v. Conmm ssioner, 87 T.C. 74, 77 (1986).

Petitioner's argunment is also inconsistent wwth a previous
statenent nmade by his representative. 1In a letter to I RS Speci al
Agent Janmes P. John dated February 20, 1991, M. Asselin provided
petitioner's answers to a series of questions regarding the
autonobiles in issue. In response to a question concerning the

acqui sition of these autonobiles, M. Asselin wote:

Dr. Bennett and M. [Abdul] Aziz [Ben-Jabr] were never
in a partnership to acquire antique cars. M. Aziz
purchased the cars on his own and had them sent to Dr.
Bennett's honme for storage. Dr. Bennett's best
estimate is that M. Aziz acquired the cars during the
period of 1974 through 1976. He does not know the cost
of the cars, since they were purchased by M. Aziz, or
fromwhomthey were purchased. [Enphasis added]

Suffice it to say, this statenment contradicts petitioner's
current argunent regarding his bases in several of the

aut onobil es. Based on the record before us, we also decline to
attenpt any estimate of the cost bases for the two autonobiles
for which respondent has determined a zero basis, as there is no

reasonabl e evidentiary basis upon which to do so. See Vani cek V.
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Conm ssioner, 85 T.C. 731, 743 (1985). Petitioner has not shown

that he is entitled to a basis in any of the autonobiles in issue
in excess of that determ ned by respondent.

Respondent al so determ ned that petitioner is liable for an
addition to tax for negligence or intentional disregard of rules
or regulations. Section 6653(a)(1)(A) inposes an addition to tax
equal to 5 percent of the entire underpaynent if any part of the
under paynment is due to negligence. Section 6653(a)(1l)(B) inposes
an addition to tax equal to 50 percent of the interest payable
under section 6601 wth respect to the portion of the
under paynent that is due to negligence. This Court has defined
negligence as a | ack of due care or failure to do what a
reasonabl e and ordinarily prudent person would do under the

ci rcunstances. MGee v. Conm ssioner, 979 F.2d 66, 71 (5th G

1992), affg. T.C. Meno. 1991-510; Neely v. Conm ssioner, 85 T.C.

934, 947 (1985).
We have declined to sustain additions to tax for negligence
where taxpayers have relied reasonably and in good faith on the

advi ce of tax experts. Metra Chem Corp. v. Conm ssioner, 88 T.C.

654, 662 (1987); Weis v. Conmm ssioner, 94 T.C. 473, 487 (1990).
To denonstrate such good faith reliance, taxpayers nust establish
that they supplied their return preparer with all necessary
information, and the incorrect return was a result of the

preparer's mstakes. Wis v. Conmm ssioner, supra at 487; Pessin

v. Conmm ssioner, 59 T.C 473, 489 (1972). Respondent's
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determ nation is presuned correct, and petitioner bears the

burden of proving otherwise. Rule 142(a); Luman v. Comm Ssioner,

79 T.C. 846, 860-861 (1982).

In the instant case, petitioner argues that he infornmed his
return preparer, M. Tilton, of the sale of the autonobiles on
behal f of the Ben-Jabr famly and the | oans he received in 1988.
Petitioner contends that M. Tilton advised himthat the receipt
of the | oan proceeds was not taxable. Petitioner clains that his
all eged reliance on M. Tilton's advice was reasonabl e, and he
acted in good faith in not including the proceeds fromthe sale
of the autonobiles in his gross incone for 1988.

However, we have al ready found that the five autonobiles in
i ssue belonged to petitioner. The information that petitioner
all egedly gave to M. Tilton was not accurate, and, therefore,
any advi ce based on this inaccurate information cannot be relied
upon by petitioner to shield himfromthe addition to tax for
negligence. W also note that petitioner failed to report gain
on his 1988 return fromthe sale of two additional autonobiles
whi ch he admttedly owned. Petitioner has failed to present any
credi bl e evidence denonstrating that he was not negligent, and,
therefore, we sustain the addition to tax.

Finally, respondent determ ned that petitioner is |iable for
an addition to tax for substantial understatenent of incone tax.
Section 6661(a) provides for an addition to tax equal to 25

percent of the anount of any underpaynment attributable to such
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under st at ement . Pallottini v. Comm ssioner, 90 T.C. 498, 503

(1988). An understatenent is substantial if it exceeds the
greater of $5,000 or 10 percent of the tax required to be shown
on the return. Sec. 6661(b)(1)(A). This anount nmay be reduced,
however, if the taxpayer shows that there was substanti al
authority for his treatnent of an item or that the rel evant
facts affecting the tax treatnent of the item are adequately

di sclosed on the return or in a separate statenent attached to
the return. Sec. 6661(b)(2)(B). Substantial authority exists
only if the weight of the authorities supporting the treatnent of
an itemis substantial in relation to the weight of authorities
supporting contrary positions. Sec. 1.6661-3(b)(1), Inconme Tax
Regs. Petitioner bears the burden of denonstrating that he had
substantial authority for his position. Rule 142(a); King's

Court Mobile Home Park, Inc. v. Conm ssioner, 98 T.C 511, 517

(1992) .

We have already rejected petitioner's explanation for his
failure to report the sale of the autonobiles on his 1988 return,
and petitioner has failed to offer any other reason for relieving
hi m of the section 6661 addition to tax. Since all of the
requi renments for inposition of the section 6661 addition to tax

have been satisfied, we sustain respondent's determ nation.

Deci sion will be entered

for respondent.




