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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

PARR, Judge: Respondent determ ned a deficiency of $129, 866
in the estate's Federal estate tax.

The sole issue for decision! is whether annual transfers of

1'n the notice of deficiency, respondent disallowed certain
funeral and adm nistrative expenses and determ ned val ues for the
Muel | er - Bi es Funeral Home, Inc. stock and other property that

(continued. . .)
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closely held corporation stock nade by Marie A Bies (decedent)
to two daughters-in-law during the years 1985 t hrough 1995, and
to a granddaughter-in-law during the years 1991 through 1995,
were, in substance, indirect transfers of stock to decedent's
sons and grandson. W hold they were.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the acconpanying exhibits are
i ncorporated herein by this reference. Decedent died testate on
July 9, 1995, in Roseville, Mnnesota (Roseville). At the tine
the petition in this case was filed, the personal representative
of the estate, Larry D. Dunn, resided in St. Paul, Mnnesota (St.
Paul ) .

The Bies Fanmly

Decedent nmarried Al bert N. Bies (Albert Sr. or her husband;
collectively, when referring to them both, the Bieses) in 1938
and remained married to himuntil his death on May 12, 1990. The
Bi eses had four children, Joanne, Al bert, Barbara, and G egory
(collectively, the Bies children).

James C. Nielsen, Sr. (James Sr.), and Joanne married in

Y(...continued)
i ncreased the value of the gross estate reported on the estate
tax return. Petitioner assigned error to all these
determ nati ons.

The parties have agreed that any issues they are unable to
settle will be tried |l ater.



- 3 -

1963; Albert and Gayle Bies (Gayle) married in 1961; Richard
Bl oechl and Barbara married in 1971; and Gregory and Loretta Bies
(Loretta) married in 1973. At the time of decedent's death, each
Bies child was narried. However, approximately 1 year after
decedent's death, Gegory died unexpectedly.

At the tine of her death, decedent had nine grandchil dren,
i ncluding Janes C. Nielsen, Jr. (Janes), the son of Joanne and
Janes Sr. Janes and Cheryl L. N elsen (Cheryl) married in 1990
and were married at the tinme of decedent's death.

The Fam ly Busi ness

Muel | er - Bi es Funeral Honme was founded in 1906 by decedent's
father, Charles Mieller. Decedent's father was succeeded in the
busi ness by decedent's husband, Al bert Sr. 1In 1962, Al bert Sr.

i ncorporated the business as Miell er-Bi es Funeral Honme, Inc.
(MBI'). Decedent was a nenber of the MBI board of directors and
treasurer of the corporation from 1985 until the year of her
deat h.

At all tinmes since its incorporation, MBI has had a single
cl ass of stock and 150 shares issued and outstanding. Albert Sr.
owned 100 shares and decedent owned 50 shares until Decenber 26
1985; on that date, Al bert Sr. transferred 25 shares to decedent.

Thr oughout the period from Decenber 1, 1985, until the date
of decedent's death, MBI operated funeral hones in St. Paul and

Roseville. During this time, Albert, Gegory, and Janmes were
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licensed funeral directors, and all were enployed by MBI in that
capacity. Joanne and Loretta were enployed by MBI as
secretary/receptionists. None of decedent's other descendants
was enpl oyed by MBI

Decedent's Estate Pl an and Transfers of MBI Stock

Richard A. Grayson (M. Grayson) is an attorney, consultant,
and apprai ser who specializes in nortuary matters. M. Gayson
represented MBI fromsone tinme in the 1970's until decedent's
death in 1995. M. Gayson also drafted the wills of decedent
and her husband and advi sed them on estate planning matters.

As a result of consolidation of the funeral honme business by
national conpanies during the early 1980's, M. Gayson believed
that the value of MBI had increased. M. G ayson advised the
Bi eses to begin making gifts of stock to famly nenbers to save
estate taxes and to ensure fam |y succession of the business.

The Bi eses were concerned that their children who were not
commtted to the funeral hone business would sell the shares, and
MBI would no |longer be a fam |y owned and operated busi ness.
Because neither Joanne nor Barbara was commtted to the business,
Al bert Sr. and decedent did not intend and did not nmake gifts of
MBI stock to either of them Therefore, the Bieses intended
initially to make gifts of MBI stock to only Albert and G egory,
who were both |licensed funeral directors. However, upon M.

Grayson's reconmmendation, the Bieses transferred shares to Gayle
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and Loretta as well as to Al bert and Gregory. Shares were
transferred to Gayl e even though she told the Bieses that she did
not want to be in the funeral hone business.

Begi nning in 1985, and each year until her death, decedent
transferred shares of MBI stock to Albert, Gayle, Gegory, and
Loretta. Beginning in 1991, and each year until her death,
decedent transferred shares of MBI stock to Janmes and his wife
Cheryl. Each transfer was to an individual, and each transfer
was the nunmber of shares or fraction of a share calculated by M.
Grayson to be equal in value to $10, 000.

The procedure was the sanme for each of the 27 transfers at
issue: M. Grayson would prepare the certificates to transfer
MBI shares to Al bert, Gayle, Gregory, and Loretta, and at the
sanme time, he would prepare the certificates for the shares
transferred fromGayle to Albert, and from Loretta to G egory.
After M. Gayson had prepared all transfer docunents, he would
deliver themto the funeral hone for endorsenent. Al bert, as
presi dent of MBI, endorsed all the certificates before delivery
to the donees, including the shares that would be issued to
Al bert and Gregory once Gayle and Loretta endorsed the
certificates for transfer. Gayle and Loretta transferred the

shares received from decedent to their husbands upon receipt.?2

2The stock transfers from Gayle and Loretta to Al bert and
Gregory, respectively, were dated the day after decedent's
(continued. . .)
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M. Gayson would retrieve the docunents after they were signed,
and the transfers were then recorded in the corporate stock
| edger. After their marriage, the transfers of shares from
decedent to Janes and Cheryl, and from Cheryl to Janmes, were nade
according to this sane procedure.

Decedent did not file a Form 709, United States G ft Tax
Return, with respect to any of these transfers, nor were any
taxable gifts reported on Form 706, United States Estate (and
Cener ati on- Ski ppi ng Transfer) Tax Return.

Decedent's W |

Decedent owned shares of MBI stock at the tinme of her
deat h,® and her will, executed Septenber 8, 1989, provided:

SECOND. After the paynment of such funeral
expenses and debts, | hereby nmake the foll ow ng
speci fic devi ses:

* * * * * * *

B. Al'l capital stock in Mieller-Bies Funeral
Home, Inc., to ny sons, Albert W Bies and
Gregory J. Bies, or to the survivor of them

* * %

2(...continued)
transfers to them However, the record shows that the docunents
were prepared at the sane tine.

3The personal representative reported on the estate tax
return that decedent owned 5.068 shares of MBI stock at the tinme
of her death. Petitioner represented in the petition that
decedent owned 5.9046 shares of MBI stock on the date of her
death. The exact nunber of shares that decedent owned at her
death is not now at i ssue.
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The Donees’ Buy/ Sell Agreenents

On January 10, 1986, Al bert and Gregory, each in
anticipation of acquiring "through gift and/or inheritance" 50
percent of the shares of MBI, entered into an agreenent with MBI
(the 1986 agreenent), which provided in part that MBI would
obtain insurance on each of their |lives and upon the death of
ei ther sharehol der, the estate of the deceased sharehol der nust
sell and MBI nust purchase all of the deceased sharehol der's MBI
shar es.

The agreenent also provided that in the event that at the
time MBI was required to purchase the deceased sharehol der's
stock, MBI had insufficient surplus to fulfill its obligation,
the entire avail able surplus could be used to purchase a portion
of the deceased sharehol der's MBI shares, and the remaining
sharehol der and MBI were required to take other action necessary
for the redenption of the shares not purchased.

In 1991, Albert, Gegory, and Janes entered into an
agreenent with MBI (the 1991 agreenent), identical in relevant
part to the 1986 agreenent, except that all three collectively
antici pated they woul d becone the "sol e Stockhol ders" of MBI
through gifts and/or inheritance and that MBI woul d obtain
i nsurance on each of their |ives.

Upon the death of Gregory in 1996, Loretta inherited the

69. 25 shares of MBI stock that Gegory owned at the tinme of his
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death. At sone time during Septenber 1996, Albert and Loretta
entered into an option contract, which provided in part that
Al bert agreed that Loretta may purchase sufficient shares of MBI
fromAlbert to make Loretta and Al bert equal shareholders if any
of Loretta's children obtain a |icense to practice nortuary
science within 6 years fromthe date of the agreenment. On or
about Decenber 31, 1996, MBI redeened 41 shares from Loretta, and
she retained 28.5 shares.

OPI NI ON

Respondent determ ned that decedent's transfers of MBI stock
to Gayle, Loretta, and Cheryl were, in substance, indirect
transfers of additional shares to Al bert, Gegory, and Janes,
respectively. Respondent contends that decedent transferred the
MBI stock through Gayle, Loretta, and Cheryl to Al bert, G egory,
and Janes, respectively, for the purpose of obtaining additional
annual gift tax excl usions.

Petitioner asserts that decedent's transfers of MBI stock to
Gayl e, Loretta, and Cheryl were, both in form and substance,
transfers only to Gayle, Loretta, and Cheryl.

Respondent's determ nations of fact are presunptively
correct, and petitioner bears the burden of proving by a

preponderance of the evidence that those determ nations are
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erroneous. See Rule 142(a);* Welch v. Helvering, 290 U S 111

115 (1933).

Section 2001(a) provides that a tax is inposed on the
transfer of the taxable estate of every decedent who is a citizen
or resident of the United States. The tax inposed is equal to
the excess of a tentative tax conputed on the sum of the taxable
estate and the adjusted taxable gifts over the aggregate anount
of tax that would have been payable with respect to gifts nmade by
t he decedent after Decenber 31, 1976, using the unified rate
schedule in effect at the date of death. See sec. 2001(b). The
term"adjusted taxable gifts" nmeans the total anobunt of the
taxable gifts (within the neaning of section 2503) made by the
decedent after Decenber 31, 1976, other than gifts which are
includable in the gross estate. See id.

In general, a tax is inposed for each cal endar year on the
transfer of property by gift by any individual, whether the gift
is made directly or indirectly. See secs. 2501(a), 2511(a). The
term"taxable gifts" neans the total amount of gifts made during
the cal endar year, |less certain deductions. See sec. 2503(a).

However, the first $10,000 of gifts of a present interest in

‘Rul e references are to the Tax Court Rules of Practice and
Procedure. All section references are to the Internal Revenue
Code in effect for the date of decedent's death, unless otherw se
i ndi cat ed.
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property made by a donor to any person in a cal endar year is
excluded fromtaxable gifts. See sec. 2503(Db).
As a general rule, we will respect the formof a
transaction. W wll not apply the substance over form

principles unless the circunstances so warrant. See G egory V.

Hel vering, 293 U S. 465 (1935); Estate of Jalkut v. Conm ssioner,

96 T.C. 675, 686 (1991). Courts have applied the substance over
formprinciples in gift tax cases to determne the real donee and

val ue of the property transferred. See, e.g., Heyen v. United

States, 945 F.2d 359, 363 (10th Cr. 1991); Estate of G dulka v.

Conmi ssioner, T.C. Menp. 1996-149. In these cases, the indirect

transfers of the property to the intended donees were the result

of a prearranged plan. See, e.g., Heyen v. United States, supra

at 361 (donor transferred stock to 29 straws who either did not
know they were receiving stock or believed that they were

participating in stock transfers or had agreed before receiving
the stock to its retransfer, 27 of whomthen retransferred the

stock to the donor's intended donees); Estate of G dulka v.

Comm ssi oner, supra (father's 14 transfers of stock to daughter-

in-law, who, on the sane day, transferred the stock to her
husband, provided "inference" of an "understandi ng" between
father and daughter-in-law that her shares would be nerely a

pass-through of shares to her husband).
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Section 2511(a) requires consideration of whether decedent
made indirect transfers. Accordingly, we nust deci de whether
Gayl e, Loretta, and Cheryl were nerely internedi ate recipients of
decedent's indirect transfers of stock to Al bert, Gegory, and
Janes, respectively, or were the intended beneficiaries of

decedent's bounty. See Heyen v. United States, supra at 362

Estate of Cidulka v. Conmni ssioner, supra.

We consider the objective facts of the transfers and the
ci rcunst ances under which they were nmade evi dence of decedent's

actual intent in making the stock transfers. See United States

v. Estate of Gace, 395 U S. 316, 323 (1969); Heyen v. United

States, supra at 362-363; sec. 25.2511-1(g)(1), Gft Tax Regs.

The evi dence shows that the sinultaneous transfers were all part
of a prearranged single transaction.

It is clear that decedent arranged to give annually to each
reci pient the nunber of MBI shares that would avoid inposition of
the gift tax. This fact, by itself, is not evidence of an
ulterior purpose in making the stock transfers to Gayle, Loretta,

and Cheryl. See Gegory v. Helvering, supra at 469 ("The | egal

right of a taxpayer to decrease the anmount of what otherw se
woul d be his taxes, or altogether avoid them by nmeans which the
| aw permits, cannot be doubted."). However, it is also clear
fromthe record that Gayle, Loretta, and Cheryl had preexisting

agreenents to transfer the shares to their husbands. M. Gayson
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testified that he knew before decedent nmade the gifts that the
w ves had agreed to transfer the shares to their husbands.
Mor eover, decedent was treasurer of MBI and a nenber of its board
of directors; therefore, it cannot be denied that she knew Gayl e,
Loretta, and Cheryl nade immedi ate transfers of the shares to
Al bert, Gregory, and Janes, respectively.

Decedent executed her will in 1989. The will provided for
t he bequest of the MBI stock that decedent held at death to her
sons, or to the survivor of them Thus, in the event either of
her sons had predeceased decedent, decedent did not intend for
t he surviving spouse of the deceased son to take any shares.
This provision is evidence of decedent's intentions regarding
ownership of MBI stock by her daughters-in-I|aw

Furt hernore, decedent nade no inter vivos or testanmentary
transfers of MBI stock to either Joanne or Barbara, because
nei t her daughter was commtted to the funeral honme business.
However, decedent made transfers of stock to Gayle even though
she knew that Gayle did not want to be in the funeral hone
business. This is strong evidence that the stock transfers to
t he daughters-in-law actually were indirect transfers to her
sons.

The 1986 and 1991 agreenents show that Al bert, Gegory, and
Janes antici pated owming collectively all the MBI shares. M.

Grayson, Albert, Loretta, Gayle, Janes, and Cheryl testified that
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the shares in the closely held corporation were transferred to
t he husbands so that in the event Al bert, Gegory, or Janes
predeceased his wife, MBI would purchase the shares and provide
the surviving spouse liquidity. This testinony is not supported
by the facts.

Upon the death of Gregory, MBI did not redeemall his
shares. Rather, Loretta inherited the shares, and none of those
shares was sold to MBI until after Loretta reached a conditiona
agreenent with Al bert for the purchase of enough of his shares to
equalize their ownership interests. Although Loretta testified
that the MBI shares "had absolutely no value" to her, it is
evident fromLoretta's retention of alnost tw ce the anount of
shares initially transferred through her by decedent, and by
Loretta's agreenment with Al bert for the purchase of nore shares,
that, contrary to her testinony, Loretta preferred owning MBI
stock to cash. The objective evidence does not support the
purported reason for the stock transfers between the spouses.

Vi ewed as a whol e, the evidence shows the daughters-in-I|aw
were nerely internedi ate recipients, and that decedent intended
to transfer the stock to her lineal descendants who were
commtted to continuing the operation of the funeral hone

busi ness.
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We conclude that the inter vivos transfers of the MBI shares to
Gayl e, Loretta, and Cheryl were, in fact, indirect transfers of
addi tional shares to decedent's sons and grandson.
Accordingly, to reflect the foregoing,

An appropriate order will be

i ssued.



