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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

effect at the tinme the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the |Internal

Revenue Code in effect for the years in issue. The decision to

be entered is not reviewable by any other court, and this opinion

shoul d not be cited as authority.
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Respondent determ ned deficiencies in petitioner’s Federal
i ncome taxes of $2,352 for each of the 1995 and 1996 taxabl e
years. The issue for decision is whether paynents nade by
petitioner to his ex-wife in 1995 and 1996 are deductible as
al i nrony under section 215(a).

Backgr ound

The stipulation of facts and the acconpanying exhibits are
i ncorporated herein by reference. Petitioner resided in
Phi | adel phi a, Pennsylvania, at the tinme his petition was filed
with the Court.

Petitioner was legally divorced fromhis ex-wife in 1993.
Petitioner and his ex-wife entered into a Stipulation and
Agreenent (Agreenent) dated June 25, 1993, providing for support
for petitioner’s ex-wfe and children. Wth respect to child
support, the Agreenent provides in pertinent part:

Husband shall pay to Wfe as and for child support
t he amount of TWD HUNDRED SI XTY ($260) Dol lars per
week, payable on a weekly basis, subject to term nation
upon the death of the payor or infant children; upon
each of the infant children attaining the age of
ei ghteen (18), graduation from high school, marriage or
ot her emanci pati on, whichever of said term nating
contingencies shall first occur. If the child is a
full time high school student, is not self-supporting
and is living in the hone of the parent receiving child
support, the Husband shall continue to pay said child
support until the child reaches the age of nineteen
(19) or graduates from high school, whichever first
occurs.

A separate provision addressi ng spousal support provides:
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SPOUSAL SUPPORT/ RETI REMENT:  Husband shall pay to
Wfe as and for spousal support, alinony and
mai nt enance, the periodic sum of SEVEN HUNDRED ($700)
doll ars per nonth, payable in one install nment of
$700. 00 on the 20'" day of each nonth, beginning July
20, 1993, subject to automatic term nation upon (a) the
Wfe's re-marriage, or (b) the death of Wfe or
Husband, or (c) the youngest child reaching age
ei ghteen (18), whichever of said term nating
contingencies shall first occur.

Pursuant to the provision providing for spousal support,
petitioner made paynments to his fornmer wife totaling $8,400 in
1995 and $8,400 in 1996. Petitioner treated the paynents as
alinony within the neaning of section 215(a) and deducted them
fromhis gross incone in 1995 and 1996 on his Fornms 1040, U. S

| ndi vi dual I ncone Tax Returns. Respondent determ ned that the
paynments were not deductible as alinony and issued petitioner a
noti ce of deficiency.

Di scussi on

Pursuant to sections 71(a) and 215(a), alinony is taxable to
the recipient and is deductible by the payer. Child support
paynments, on the other hand, are neither includable in income
under section 71 nor deductibl e under section 215. See sec.
71(c). Alinony is any paynment in cash if:

(A) such paynent is received by (or on behalf of)
a spouse under a divorce or separation instrunent,

(B) the divorce or separation instrunent does not
desi gnate such paynent as a paynent which is not
includible in gross inconme under this section and not
al l owabl e as a deduction under section 215,
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(© in the case of an individual |egally separated
fromhis spouse under a decree of divorce or of

separ ate mai nt enance, the payee spouse and the payor

spouse are not nenbers of the sane household at the

time such paynent is nade, and

(D) there is no liability to nmake any such paynent

for any period after the death of the payee spouse and

there is no liability to make any paynent (in cash or

property) as a substitute for such paynents after the

death of the payee spouse. [Sec. 71(b)(1).]

Child support is that part of a paynent which the divorce or
separation instrunment fixes as payable for the support of the
children of the payor spouse. See sec. 71(c)(1). An anount is
treated as fixed under section 71(c)(1l) and thus treated as child
support if it will be reduced "on the happening of a contingency
specified in the instrunent relating to a child (such as
attaining a specified age, marrying, dying, |eaving school, or a
simlar contingency)”. Sec. 71(c)(2)(A).

Respondent maintains that petitioner’s paynents to his
former spouse are not alinony within the neaning of section 71(b)
and thus are not deductible. Petitioner, on the other hand,
mai ntai ns that the paynents were made in accordance with the
provision in the Agreenent calling for “spousal support, alinony
and mai nt enance” and that the Agreenent had a separate provision
providing for child support. Petitioner also points out that his

“al i nony” paynents to his forner spouse were not reduced, as were

t he paynents required under the Agreenment for child support, in
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1998 when hi s daughter Jacquel i ne Joan Bonar began living with
hi m
Regardl ess of the Agreenent’s characterization of
petitioner’s paynents as alinony, the paynents nust neet the
specific requirenents of the Internal Revenue Code in order to be
deducti ble frompetitioner’s gross incone for Federal incone tax

purposes. See INDOPCO, Inc. v. Conmm ssioner, 503 U.S. 79, 84

(1992); New Colonial lIce Co. v. Helvering, 292 U S. 435, 440

(1934). Section 71(c) specifically provides that a paynent w ||
be “treated as an anmount fixed as payable for the support of
children of the payor spouse” if the paynents are reduced “on the
happeni ng of a contingency * * * relating to a child”. Tenporary
regul ati ons promul gated under section 71 make cl ear that paynents
may be treated as child support “even if other separate paynents
specifically are designated as payable for the support of a child
of the payor spouse.” Sec. 1.71-1T(c), Q&A-16, Tenporary | ncone
Tax Regs., 49 Fed. Reg. 34451, 34456 (Aug. 31, 1984).

Under the ternms of the Agreenent, the paynents at issue are
subject to automatic term nation upon “the youngest child
reachi ng age eighteen”. This contingency renders petitioner’s

paynments ineligible for treatnent as alinony. See Hammobnd v.

Conmi ssioner, T.C. Menp. 1998-53; Fosberqg v. Conm ssioner, T.C

Meno. 1992-713. W therefore hold that petitioner’s paynents are

not deductible fromhis gross incone in 1995 and 1996.
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




