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In July 1990, J, a corporation, transferred to
petitioner, its sol e sharehol der, real property situated
in California (the Al hanbra property) w thout receiving
a reasonably equivalent value in exchange therefor.
| medi ately thereafter, petitioner sold the Al hanbra
property for $329,000 to an unrelated third party.
Petitioner kept the proceeds fromthe sale. On Mar. 5,
1993, Jfiled atax return for its fiscal year ended Feb.
28, 1991, reporting a capital gain of $194,705 fromthe
sale of the Al hanbra property and a tax due of $49, 683,
whi ch was not paid. On Aug. 1, 1993, petitioner executed
a promssory note to J for repaynent of a purported
obl i gati on owed by petitioner to J.

On Aug. 2, 1996, respondent issued a notice of
transferee liability to petitioner as a transferee under
sec. 6901, I.R C. Respondent determ ned, on the basis of
California's Uni form Fraudul ent Tr ansf er Act
(California's UFTA), that petitioner was liable for J's



taxes resulting from the transfer of the Al hanbra
property.

Petitioner asserts that the period of |imtations
for filing fraudul ent conveyance actions under
California's UFTA expired before the issuance of the
notice of transferee liability. Respondent mai ntains t hat
t he Federal Governnent is not bound by State statutes of
limtations under therulein United States v. Summerlin,
310 U. S. 414 (1940). Petitioner counters that the period
of limtations in California's UFTAis not a statute of
[imtations, but rather is an elenent of the cause of
action, which provides for the conpl ete extingui shnent of
t he fraudul ent conveyance claimif thetinelimt is not
satisfied, relying on United States v. Vellalos, 780 F
Supp. 705 (D. Haw. 1992), appeal dism ssed 990 F. 2d 1265
(9th Cir. 1993).

1. Hel d: Respondent has established that the
Al hanbra property was fraudulently conveyed under
California | aw

2. Hel d, further, respondent is not bound by the
[imtations period in California's UFTA. United States
V. Summerlin, supra, applied.

3. Hel d, further, respondent issued petitioner a
notice of transferee liability within the limtations
period for assessnents prescri bed by sec. 6901(c), I.R C.

Wllard D. Horw ch, for petitioner.

Robert H. Schorman, Jr., for respondent.

JACOBS, Judge: By neans of a notice of transferee liability
dated August 2, 1996, respondent determ ned that petitioner is
i abl e under section 6901 as a transferee of property fromJaussaud
Enterprises, Inc. (hereinafter referred to as Jaussaud Enterprises

or the corporation), for unpaid Federal corporate incone taxes and
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additions to tax due from Jaussaud Enterprises, as follows:

Addi tions to Tax
Year Ended | ncone Tax Sec. 6651(a)(1l) Sec. 6651(a)(2) Sec. 6654
2/ 28/ 91 $41, 965 $9, 803 $10, 716 $2, 487

Unl ess indicated otherwi se, all section references are to the
Internal Revenue Code for the year in issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

The disputed transferee liability arises as a result of the
conveyance of certain real property from Jaussaud Enterprises to
petitioner during 1990. W nust herein deci de whether petitioner
is liable as a transferee under section 6901 as a result of that
conveyance. In resolving this issue, we nust decide whether by
virtue of section 3439.09 of the California Gvil Code (Wst 1997)
the period of |imtations for assessing transferee liability
agai nst petitioner expired before respondent's issuance of the
notice of transferee liability. Subsunmed in this latter issue is
the question of whether the Comm ssioner is bound by a State
l[imtations period when relying on State law to collect unpaid
t axes.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found. The
stipulations of facts and the attached exhibits are incorporated
herein by this reference.

At the tinme the petition was filed, petitioner resided in Los

Angel es, California. Petitioner is unmarried. He filed his tax



returns on a cal endar year basis.

Jaussaud Enterprises

Jaussaud Enterprisesis a California corporation wth a fiscal
year endi ng February 28. At all relevant tines, petitioner was the
sol e sharehol der and sol e officer of Jaussaud Enterprises.

Jaussaud Enterprises operated an equi pnent | easing business,
providing trash cans and containers for the rubbish pickup
i ndustry. The corporation's principal custoner was PJB, a
corporation all the stock of which was owned by petitioner and his
mother (who died in 1988, |leaving petitioner as the sole
sharehol der of PJB). By 1991, Jaussaud Enterprises' business
activity was m ni mal .

Transfer of Real Property

Jaussaud Enterprises was the owner of inproved real property
located at 905 N. Hidalgo Avenue, Al hanbra, California (the
Al hanbra property). Located on the Al hanbra property was a house
in which petitioner resided.

Petitioner decided to sell the Al hanbra property. A potenti al
buyer of the Al hanbra property was found, and on June 11, 1990,
petitioner, on behalf of Jaussaud Enterprises, executed escrow
instructions at Atla Escrow Corp. (Atla Escrow) pursuant to which
the Al hanbra property was to be sold for $329,000 to Mng Eo
Jessica Sung, an unrelated third party. The escrow instructions

were anended on June 12 and 20, 1990, to account for various



details and contingencies relating to the anticipated sale. On
July 5, 1990, the escrow instructions were again anmended to change
the identification of the seller to "PETER J. BRESSON, an unnarri ed
man" .

On July 5, 1990, Jaussaud Enterprises executed a grant deed
conveying the Al hanbra property to petitioner.? On the sane date
petitioner executed a grant deed conveyi ng the Al hanbra property to
Ms. Sung.

On July 25, 1990, Atla Escrow sent petitioner a closing
statenent with regard to the sale of the Al hanbra property
together with a check in the amount of $266, 680.44, representing
t he net proceeds due the seller. Petitioner kept the $266, 680. 44.

The closing statement indicated that $38,900 had been
transferred by wire to "Wstern Pacific Escrow #16848".2 The
bal ance of the consideration paid by Ms. Sung was disbursed for a
realtor's conm ssion, taxes, escrow fees, and other expenses

related to the sale of the Al hanbra property.

! The deed reported no transfer tax due, and stated:
"Thi s conveyance changes the manner in which title is held,
grantor(s) (Corporation) and G antee(s) remain the same and
continue to hold the sane proportionate interest, R & T 11911."

Pursuant to California law, no transfer tax is due
where the consideration exchanged is $100 or less. Cal. Rev. &
Tax. Code sec. 11911 (West 1994).

2 The record is void of any explanation for the wire
transfer or the purpose of the Western Pacific escrow account.
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Reporting Sale of Al hanbra Property

Onits U S Corporation Inconme Tax Return, Form 1120, for tax
year ended February 28, 1991, filed on March 5, 1993, Jaussaud
Enterprises reported a capital gain of $194,705% fromthe sale of
the Al hanbra property. Jaussaud Enterprises also reported gross
recei pts of $1,210, which resulted in a reported Federal incone tax
liability of $49,683 for the tax year ended February 28, 1991,
whi ch was not paid. The return was signed by petitioner, as
corporate president.

Petitioner did not report any gain from the sale of the
Al hanbra property on his U S. Individual |Inconme Tax Return, Form
1040, for any year.

Proni ssory Note

At an undisclosed time following the sale of the Al hanbra
property, petitioner sought professional advice with respect to the
t ax consequences of Jaussaud Enterprises' transfer of the Al hanbra
property to himand the subsequent sale of that property. On July
15, 1993, petitioner, as president of Jaussaud Enterprises, called
a speci al nmeeting of the board of directors (which consisted solely
of hinself) and determ ned that he owed the corporation $125, 000.
(The record is void of any explanation as to how the anount of

petitioner's debt to Jaussaud Enterprises was determned to be

8 The gain on the sale of the Al hanbra property was
calculated as follows: $329,000 (gross proceeds) + $28, 130
(depreciation previously allowed) - $162, 425 (basis) = $194, 705.



$125,000.) To repay this debt, petitioner agreed to execute a note
providing for nmonthly installnments of $798.32 each for 30 years,
with interest at 6.6 percent per annum?* On August 1, 1993,
petitioner executed such a note. Begi nni ng August 4, 1993, and
conti nui ng through Septenber 11, 1996, petitioner nmade the required
nmont hly paynents to Jaussaud Enterprises. After Septenber 1996,
petitioner made no further paynents on the note.

| nt ernal Revenue Service Actions

The Internal Revenue Service (IRS) sent several billing
notices to Jaussaud Enterprises. These notices m stakenly |isted
the tax period involved as the year ended February 29, 1992. On
July 25, 1994, the IRS recorded in Los Angeles County a Notice of
Federal Tax Lien for Jaussaud Enterprises. The Notice of Federal
Tax Lien listed $117.73 as being owed for enpl oynent taxes for the
tax year ended Decenber 31, 1993, and $79, 207.53 as bei ng owed for
corporation incone taxes for the tax year ended February 28, 1992.°

WIlliam Ryland, an |IRS revenue officer, was assigned to

4 The corporation adopted a resolution at the July 15,
1993, neeting which stated:

RESCLVED, that the corporation shall accept a

prom ssory note fromPeter J. Bresson, payable $798. 32
a nonth, the first paynent to be nmade on August 1,
1993, and said note to continue for 30 years at an
interest rate of 6.6%

5 The corporation made a paynent of $1,603.76 on Aug. 24,
1993, and received a credit against its assessnent.
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collect the taxes owed by Jaussaud Enterprises. He attenpted to
| ocate assets of Jaussaud Enterprises, but his efforts proved
unsuccessful. At an undisclosed tine, a representative of Jaussaud
Enterprises, presumably Wllard D. Horwi ch (petitioner's counsel),
offered to satisfy the corporation's tax liability by way of a
"l ong-ternmt install ment plan. Revenue Oficer Ryland rejected the
proposed arrangenent because the period of |limtations to coll ect
the delingquent taxes would have expired prior to full collection
under the proposed plan. Utimately, in a Report of Investigation
of Transferee Liability dated Septenber 21, 1994, Revenue Ofi cer
Ryl and recommended that the IRS seek to collect the delinquent
taxes frompetitioner as a transferee.

No notice of deficiency was i ssued to Jaussaud Enterprises for
the tax year ended February 28, 1991, but an assessnent was nade
agai nst Jaussaud Enterprises for that year on February 28, 1996.

Respondent sent a notice of transferee liability to petitioner
dated August 2, 1996, determning that he was liable as a
transferee of the Al hanbra property for Jaussaud Enterprises' tax
year ended February 28, 1991.

In Cctober 1996, the collection file was assigned to Revenue
O ficer Donald D nsnore. He searched for assets which the IRS
could I evy against. He checked IRS internal sources for financial
and other information concerning Jaussaud Enterprises; he also

searched Department of Mdtor Vehicles and real property records.



He found no assets which could be used to collect the tax
l[iabilities from Jaussaud Enterprises.

On Novenber 13, 1996, the IRS issued a final demand letter
which was received and signed for (but not responded to) by
Jaussaud Enterprises.

OPI NI ON

Evidentiary Matters

Prelimnarily, we address various evidentiary matters.

At trial, petitioner contended that respondent assessed taxes
agai nst Jaussaud Enterprises for the wong year. Respondent' s
w tness, Vicki Mcintire, credibly testified about the error, which
occurred as a result of the filing of corporate inconme tax returns
for fiscal years ended February 28, 1991, and February 29, 1992, at
approximately the sane tine in 1993, and the subsequent correction
of the error by respondent. |In that vein, petitioner objected to,
as hearsay, the adm ssion into evidence of Exhibit AA Sunmary
Record of Assessnents, and Exhibit BB, Certificate of Assessnents
and Paynments, to prove the existence of Jaussaud Enterprises' tax
liability.

Rul e 803 of the Federal Rules of Evidence provides nunerous
exceptions to the hearsay rule. As pertinent herein, rule 803(8)
provi des an exception for:

(8) Public records and reports.--Records, reports,
statenents, or data conpilations, in any form of public

of fices or agencies, setting forth (A) the activities of
the office or agency, or (B) matters observed pursuant to
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duty inposed by aw as to which nmatters there was a duty

to report * * * unless the sources of information or

ot her circunstances indicate |ack of trustworthiness.
Exhi bits AA and BB are both public records or reports prepared by
respondent pursuant to a duty inposed by |aw

Exhi bit AA does not indicate the taxpayer's nanme. Thus, we
conclude that this docunent |acks trustworthiness. Consequently,

we sustain petitioner's objection to Exhibit AA

Exhibit BB reflects that an audit deficiency assessnent of

$43,569 was nmade for the year ended February 28, 1991, and a

reported tax return assessnent of $49,683 was nmade for the year

ended February 29, 1992--which was | ater abated because no tax was
owi ng for that year. The record contains no explanation as to why
an audit deficiency assessnent was nmade (nor the basis for it) for
the year ended February 28, 1991, or as to why a tax return
assessment (of $49,683) was not mde for that sane year.
Petitioner contends on brief that w thout the adm ssion of Exhibits
AA and BB, there is no evidence to denonstrate an existing
ltability in the form of an assessnent against Jaussaud
Enterprises--and thus respondent can not establish that the
transferor owes taxes for which petitioner may be liable as a
transferee. Petitioner also asserts that even if Exhibit BB is
admtted, the audit deficiency assessnent for the year ended
February 28, 1991, was inproper under section 6213 because no

notice of deficiency for that year was issued to the transferor.
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Exhibit BB, which was certified as true and to which
respondent's witness credibly testified, shows an assessnent
agai nst Jaussaud Enterprises for the year ended February 28, 1991.
W find the information in the docunment accurately reflects the
existence of a tax liability owed by Jaussaud Enterprises.
Accordingly, we overrule petitioner's objection to the adm ssi on of
Exhi bit BB. Further, respondent's failure to issue a notice of
defi ci ency agai nst Jaussaud Enterprisesis inmmterial. A notice of
deficiency need not be issued in order for the Conm ssioner to
assess a taxpayer for a reported tax liability on a tax return
See sec. 6201(a)(1l). Moreover, the Comm ssioner is not requiredto
i ssue a notice of deficiency or to make an assessnent agai nst the
transferor where efforts to collect delinquent taxes from a

transferor would be futile. GQmnv. Conm ssioner, 93 T.C. 475, 484

(1989), affd. w thout published opinion 933 F.2d 1014 (9th Gr.

1991), and cases cited therein; see also O Neal v. Conm ssioner,

102 T.C. 666, 675-676 (1994). In this regard, respondent presented
two wi t nesses, both I RS revenue officers, who credibly testified as
to their searches for assets owned by the corporation and their
inability to find any such assets or any evidence of the
corporation's capacity to pay the taxes owed. Consequent | vy,
whet her an audit deficiency (or tax return) assessnent was nmade
agai nst Jaussaud Enterprises is not relevant. Jaussaud

Enterprises’ inconme tax return for the year ended February 28,
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1991, clearly indicates taxes owed of $49, 683 (which have not been
paid except for a $1,603.76 paynment made on August 24, 1993)
Thus, respondent has established the existence of aliability ow ng
by Jaussaud Enterprises for which petitioner may be held Iiable as
a transferee. See sec. 6901(b) (providing that transferee
liability may relate either to the anbunt shown on a tax return or
to any deficiency).

Finally, petitioner objected to the adm ssion of Exhibit HH
a letter fromWIllard D. Horw ch, petitioner's counsel, to Janes
Canny, petitioner's accountant. Petitioner clains that the letter
is inadm ssible because it falls wthin the attorney-client
privil ege. W need not decide whether the attorney-client
privilege is applicable (and we did not consider Exhibit HH)
because t he adm ssion, or exclusion, of Exhibit HHis noot inasnmuch
as we hold petitioner is |liable as a transferee under section 6901
for the reasons set forth infra.

Transferee Liability

The issue for decision is whether petitioner is liable for
t axes owed by Jaussaud Enterprises as aresult of the corporation's
transfer to petitioner of the Al hanbra property.

Respondent suggests two bases for claimng that Jaussaud
Enterprises owes taxes as the result of the transfer of the
Al hanbra property to petitioner. One is that Jaussaud Enterprises

was the seller of the Al hanbra property to the unrelated third
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party and petitioner served nerely as the straw man. The second is
that Jaussaud Enterprises made a distribution of appreciated
property to petitioner with respect to Jaussaud Enterprises stock,
in which case the corporation nust recognize gain on the transfer
as if the corporation sold the property to petitioner. Sec.
311(b). We need not decide which basis applies because in either
scenari o Jaussaud Enterprises would realize the sane anount of
i ncone.

Section 6901(a)(1)(A) authorizes the assessnment of transferee
l[tability in the same manner as the taxes in respect of which the
tax liability was incurred. It does not create a new liability,
but nmerely provides a renmedy for enforcing the existing liability

of the transferor. Coca-Cola Bottling Co. v. Conm ssioner, 334 F. 2d

875, 877 (9th Cr. 1964), affg. 37 T.C 1006 (1962); Mssse v.
Comm ssioner, 57 T.C. 680, 700-701 (1972). The Conm ssioner has

the burden of proving all the elenments necessary to establish the
taxpayer's liability as a transferee except for proving that the
transferor was |liable for the tax. Sec. 6902(a); Rule 142(d). 1In
t he case at hand, the existence and the anmpbunt of the transferor's
tax liability have been established.

W exanine State lawto determ ne the extent of a transferee's

l[iability for the debts of a transferor. Conmi ssioner v. Stern

357 U. S. 39, 45 (1958); Hagaman v. Conm ssioner, 100 T.C 180, 183-

185 (1993); Gumm v. Conmi ssioner, supra at 479-480. Because the
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conveyance of the Al hanbra property occurred in California, we

examne California | aw See Adans v. Commi ssioner, 70 T.C. 373,

389 (1978), affd. in part w thout published opinion and di sm ssed
in part 688 F.2d 815 (2d G r. 1982).

In 1986, California adopted the Uniform Fraudul ent Transfer
Act (UFTA), which applies to transfers nmade or obligations incurred
on or after January 1, 1987. Cal. Cv. Code sec. 3439.12 (West
1997). The transfer at issue in this case--the conveyance of the
Al hanbra property fromJaussaud Enterpri ses to petitioner--occurred
in July 1990. Thus, the UFTA applies herein.

California's UFTA contains two provisions for determning
whet her a fraudul ent conveyance occurred. The provision we believe
applicable in this case is section 3439.04° of the California G vil
Code (1997), which provides:

A transfer made or obligation incurred by a debtor

is fraudulent as to a creditor, whether the creditor's

claimarose before or after the transfer was nade or the

obligation incurred, if the debtor nade the transfer or

incurred the obligation as foll ows:

(a) Wth actual intent to hinder, delay, or defraud
any creditor of the debtor.

6 The other potentially applicable provisionis Cal. Gv.
Code sec. 3439.05 (West 1997), which relates to constructive
fraud that occurs after a creditor's claimarises. Arguably,
that is not the case here because the transfer from Jaussaud
Enterprises to petitioner created respondent's claimfor tax, and
that transfer occurred before respondent’'s claimarose. However,
we need not decide this issue because either Cal. Cv. Code sec.
3439.04(b) (1) or (2) (West 1997) provides other bases for finding
constructive fraud.



- 15 -

(b) Wthout receivingareasonably equi val ent val ue
in exchange for the transfer or obligation, and the
debt or:

(1) Was engaged or was about to engage in a

busi ness or a transaction for which the renai ni ng assets

of the debtor were unreasonably small in relation to the

busi ness or transaction; or

(2) Intended to incur, or believed or reasonably
shoul d have believed that he or she would incur, debts
beyond his or her ability to pay as they becane due.

The record is void of any evidence to support a finding that
petitioner (who entirely controlled Jaussaud Enterprises) had the
requisite intent to satisfy section 3439.04(a) of the California
G vil Code. Petitioner |acked any know edge of taxes or the
preparation of tax returns. He relied entirely on his accountant,
Janmes Canny, for preparing his tax returns.

In addition, it is clear that petitioner did not understand
t he tax consequences of the transfer of the Al hanbra property from
Jaussaud Enterprises to hinself followed by the sale to the third
party. Petitioner credibly testified that he caused the transfer
of the property to hinself because he was told by the title conpany
that the title had to be in an individual's nane for the sale to be
conpl eted. Wen petitioner's accountant | earned of the transaction
nearly a year later, the accountant told petitioner that he m ght
be indebted to Jaussaud Enterprises. The accountant told
petitioner to seek further tax advice. Nearly 3 years after the

transaction, petitioner executed a prom ssory note in favor of

Jaussaud Enterprises, apparently to prevent the appearance of a
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corporate distribution or sonme other event that would inpose tax
l[itability on either the corporation or petitioner.

The record, however, supports a finding that the conveyance
fromJaussaud Enterprises to petitioner satisfies the requirenents
for constructive fraud under section 3439.04(b)(1) and/or (2) of
the California Cvil Code. Jaussaud Enterprises did not receive
reasonably equival ent value in exchange for the transfer of the
Al hanbra property to petitioner; in fact, Jaussaud Enterprises
received nothing for the property (which was sold for $329,000 in
an arni s-length transaction on the sane day). Mreover, we do not
believe the note which petitioner executed in favor of Jaussaud
Enterprises represented a quid pro quo for the transfer of the
Al hanbra property: (1) The promi ssory note was executed 3 years
after the conveyance to petitioner on the advice of a tax
professional (and the face amount of the note ($125,000) was
approxi mately $200,000 |less than the amount realized ($329, 000)
fromthe sale of the Al hanbra property); (2) petitioner did not
understand that his receipt of the Al hanbra property (or the sale
proceeds) constituted a loan fromthe corporation; and (3) we do
not believe the corporation ever intended to enforce the note's
terms (for exanple, the corporation took no |legal action after
petitioner stopped making nonthly paynents).

On Schedule L, Balance Sheets, of the income tax return

belatedly filed by Jaussaud Enterprises for the tax year ended
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February 28, 1991, there were only two itens listed as assets
exi sting as of the end of the tax year: $264 in cash and $192, 308’
as "other current assets" which was identified as "note receivabl e-
-P. Bresson". When asked about this receivable, petitioner
testified: "I really don't know what that is." In petitioner's
initial brief, petitioner treats the purported receivable as
"consideration from Bresson back to the corporation for whatever
Bresson received, whether it be the property or whether it be the
proceeds of sale.”

Schedul e L al so refl ects that Jaussaud Enterprises had current
liabilities as of February 28, 1991, in the anount of $67,450
(%49, 683 as Federal tax payable and $17,767 as State tax payabl e)
and retained earnings of $125, 122.

W believe the purported $192,308 receivable was nerely
bookkeepi ng | egerdemain. The purported receivable was created by
M. Canny, petitioner's accountant, long after the transfer of the
Al hanbra property and wthout petitioner's knowl edge of its
exi stence or inport. Accordingly, we find the purported $192, 308
recei vabl e was not an asset of the corporation. Thus, the only
asset remaining after the transfer of the Al hanbra property ($264
in cash) was insufficient for the corporation to pay its debts.

Consequently, we hold that respondent has established that the

! Apparently, the $125,6000 note executed on Aug. 1, 1993,
was intended to replace this $192, 308 purported receivabl e.
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transfer to petitioner was in constructive fraud of creditors under
section 3439.04(b)(1) and/or (2) of the California Gvil Code.

Al though this holding would appear to resolve this case,
petitioner raises an issue that at first glance "seens overly

anbitious". See Bankers Life & Cas. Co. v. United States, 142 F. 3d

973, 974 (7th Cr. 1998). W shall now address this issue.

Period of Limtations

Petitioner argues that even if a fraudul ent conveyance is
deened to have occurred under the UFTA, the period of limtations
for filing actions under the UFTA expired before respondent's
i ssuance of a notice of transferee liability. This, according to
petitioner, would preclude respondent fromusing section 6901 as a
remedy to coll ect the delinquent taxes of Jaussaud Enterprises. On
t he ot her hand, respondent maintains that State limtations periods
may not cut short the tine the Federal Governnent has to assess and
collect the tax liability of petitioner as a transferee under
section 6901. For the reasons set forth below, we agree wth
respondent.

Section 6901(c) provides that the Comm ssioner may assess a
transferee for taxes owed by a transferor wwthin 1 year after the
expiration of the period of |limtations for assessnent agai nst the
transferor. In the case at bar, Jaussaud Enterprises filed its
Federal corporation inconme tax return for the tax year ended

February 28, 1991, on March 5, 1993. (Generally, under section
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6501, the period of imtations for assessnents agai nst a taxpayer
is 3 years fromthe filing of the tax return.) Therefore, the
period of limtations for naking an assessnent agai nst Jaussaud
Enterprises expired on March 5, 1996, and the Conm ssioner could
assess petitioner's transferee liability at any tinme up to March 5,
1997. The notice of transferee liability to petitioner from
respondent was dated August 2, 1996. Thus, pursuant to section
6901(c), respondent's notice of transferee liability to petitioner
was tinely.
Section 3439.09 of the California Cvil Code provides:

A cause of action with respect to a fraudul ent
transfer or obligation under this chapter is extingui shed

* * k-

(a) Under subdivision (a) of Section 3439.04,
within four years after the transfer was made or the
obligation was incurred or, if later, within one year
after the transfer or obligation was or could reasonably
have been di scovered by the cl ai mant.

(b) Under subdivision (b) of Section 3439.04 or
Section 3439.05, within four years after the transfer was
made or the obligation was incurred.

Petitioner asserts that the UFTA |imtations period applies,
rather than the limtations period under section 6901(c), and
therefore the period of Ilimtations for assessnent against
petitioner expired prior to respondent's issuance of the notice of
transferee liability to petitioner. Petitioner further clains that
even if respondent did not originally know of the transfer,

respondent obtai ned such knowl edge by Septenber 1994, the date of
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Revenue O ficer Ryland s transferee liability report discussingthe
conveyance. (This assunes, of course, that section 3439.04(a) of
the California GCvil Code is applicable, which we have found supra
it was not.) Thus, 1 year fromthe date of respondent's know edge
of the transfer woul d have been no | ater than Septenber 1995, still
nearly 1 year short of the date of the notice of transferee
l[iability against petitioner. Accordingly, we are required to
determ ne which period of limtations, Federal or State, controls
the tinme for assessing transferee liability.

The Suprene Court has stated that the United States is not
bound by State statutes of limtations in enforcing its rights,
whet her the action is brought in Federal or State court. United

States v. Summerlin, 310 U S. 414, 416 (1940), and cases cited

thereat. Petitioner contends, however, that section 3439.09 of the
California Cvil Code is not a statute of |limtations, but rather
is an elenment of the cause of action which provides for the
conpl ete extingui shnment of the fraudul ent conveyance claim (and
thus the transferee liability) where the time |imt is not
satisfied.

Petitioner relies on United States v. Vellalos, 780 F. Supp.

705 (D. Haw. 1992), appeal dism ssed 990 F.2d 1265 (9th G r. 1993),
in arguing that California's UFTA limtations period requires an

outcone different than that in United States v. Summerlin, supra.

In Vellalos, the United States District Court for Hawaii exam ned
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Hawaii's UFTA statute, which is identical to the relevant
California statute now before us. Therein, nearly 1 year after the
[imtations period expired under the Hawaii UFTA, the Federa
Governnment sought to foreclose on property conveyed to the
defendant. (The United States proceeded directly under the UFTAto
obtain its remedy because the limtations period under section
6901(c) for transferee liability had expired.) The United States
argued that it was not bound by the Hawaii UFTA limtations period

because of the rule in United States v. Summerlin, supra.

The court interpreted the UFTA's limtations period not as a
statute of I|imtations wth respect to Federal transferee
l[iability, but rather as an elenent of the cause of action for
fraudul ent conveyance which woul d be entirely extinguished if not
tinely filed. In applying the UFTA's [imtations period, the court
rejected the Governnent's argunent, stating that "There is an
i nportant distinction between cases involving the governnment's
cormon law right to collect on a debt and cases involving a

carefully delimted state statutory right." United States V.

Vel l al os, supra at 707. The court distinguished the Florida

statute in Sumerlin from Hawaii's UFTA on the basis that the
| atter contained an extingui shnent provision for a State-created
cause of action whereas the forner inposed a limtations period on
an action arising out of a Federal statute (the Act of June 27

1934, 48 Stat. 1246). The court noted the explicit intent of the
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drafters of the UFTA in their comentary to avoid the rule of
Summerlin through the <creation of the claim extinguishnment
provi si on:

"This sectionis new |Its purpose is to nmake clear that
| apse of the statutory periods prescribed by the section
bars the right and not nerely the renedy.... The section
rejects the rule applied in the United States v.
G eneagles Inv. Co., 565 F. Supp. 556, 583 (MD. Pa.
1983) (state statute of I[imtations held not to apply to
action by United States based on Uniform Fraudul ent
Conveyance Act)."

United States v. Vellalos, supra at 707 (quoting UniformFraudul ent

Transfer Act sec. 9 (Commentary), 7A U L. A 665-666 (1984)). (The
sane | anguage appears in the Legislative Conmttee Coment of the
California Assenbly in its 1986 adoption of the UFTA. Cal. Civ.
Code sec. 3439.09 (Legislative Commttee Comment--Assenbly).) The
court went on to find that the State had the authority to
extingui sh the cause of action, referring to the 10th Amendnent to
the United States Constitution. The court stated that the Federal
Government was seeking to extend Summerlin beyond its holding to
cover all State laws which could be affected by the comon | aw
right of the Governnent to collect its debts. The court suggested
t he Governnent create its own Federal fraudul ent conveyance statute

with an unlimted limtations period to renedy the problem?

8 We are m ndful that as part of the Crinme Control Act of
1990, Pub. L. 101-647, sec. 3611, 104 Stat. 4959, Congress
created provisions for voiding fraudulent transfers as to debts
to the United States, and established applicable Iimtations
periods. The effective date of the fraudul ent transfer

(continued. . .)
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The decisionin United States v. Vell al os, supra, has been the

subj ect of nmuch di scussi on and has been generally rejected by ot her
District Courts in tax collection cases where the Governnent has
sought to foreclose on property transferred to third parties. See,

e.g., United States v. Cody, 961 F. Supp. 220 (S.D. Ind. 1997);

United States v. Kattar, 97-1 USTC par. 50,132 (D.N.H 1996);

United States v. Smith, 950 F. Supp. 1394 (N.D. Ind. 1996); United

States v. Zuhone, 78 AFTR 2d 96-5106, 96-2 USTC par. 50, 366 (C. D

1. 1996); United States v. Hatfield, 77 AFTR 2d 96-1969, 96-2

USTC par. 50,342 (N.D. IIl. 1996); Flake v. United States, 76 AFTR

2d 95-6957, 95-2 USTC par. 50,588 (D. Ariz. 1995); Stoecklin v.

United States, 858 F. Supp. 167 (MD. Fla. 1994). The D strict

Court for the Eastern District of California, however, approved the
reasoning of Vellalos in examning California' s UFTA provisions,

but held for the Governnment on other grounds. United States v.

Wight, 76 AFTR 2d 95- 7526, 96-1 USTC par. 50,005 (E. D. Cal. 1995),
affd. without published opinion 87 F.3d 1325 (9th G r. 1996).

The Court of Appeals for the Nnth Crcuit, the court to which
an appeal in this case lies, recognized the issue raised in
Vellalos, but found it did not have the occasion to address it
(al though the court did conclude that the UFTA contained a claim

extingui shnment provision). United States v. Bacon, 82 F.3d 822

8. ..continued)
provisions therein is subsequent to the date of the transfer
involved in the instant case.
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(9th Cir. 1996) (considering the UFTA as adopted by the State of
Washi ngton). Oher Courts of Appeal s, however, have addressed this
i ssue (al beit without great el aboration) and have applied the rule
in Summerlin to actions wunder the UFTA or other statutory

provi sions, as well as actions under common | aw. See United States

v. Wirdemann, 663 F.2d 50 (8th Cir. 1981); United States v. Fernon,

640 F.2d 609 (5th Cr. 1981); see also United States v. More, 968

F.2d 1099 (11th Gr. 1992). (The District Court in United States

v. Vellalos, supra at 708 n.3, criticized the decisions in Fernon

and Wirdemann as "an overly mechani cal application of the dicta in
Summerlin wthout serious consideration of the significant
inplications such a rule has for state sovereignty".)

The situation in Vellalos is factually distinguishable from
the situation herein. 1In Vellalos, the Governnment was unable to
i nvoke section 6901 because it mssed the limtations period
prescribed by subsection (c). Therefore, it relied on State
foreclosure proceedings as a neans for collection.?® (It is
uncl ear whether the District Court in Vellalos wuuld have reached
its sanme conclusion had the Governnent proceeded tinely under

section 6901.) Here, however, respondent has proceeded tinely

° In United States v. California, 507 U S. 746, 758
(1993), the Suprenme Court recognized that it is "a difficult
guestion" whether a State |aw action brought by the United States
is subject to Federal or State [imtations periods. See Santiago
v. United States, 884 F. Supp. 45 (D.P.R 1995); United States v.
Perrina, 877 F. Supp. 215, 218 n.5 (D.N. J. 1994).
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under section 6901 and is using that section rather than State | aw
to assert a claim against petitioner as transferee. (In this
regard, we disagree with the dissent's assertion that respondent’'s
claim against petitioner is not created under Federal |aw, but
rather under California's UFTA. See Dissenting op. p. 33.)
Therefore, petitioner's reliance on Vellalos is msplaced.
Further, the Court of Appeals for the Ninth Crcuit has not
affirmatively approved of the District Court's exception in

Vellalos to the general rule of United States v. Summerlin, 310

U S 414 (1940), with respect tolimtations periods in transferee

liability cases. ! United States v. Bacon, supra. Accordingly, we

are not bound to follow any such exception. See Golsen v.

Comm ssioner, 54 T.C. 742 (1970), affd. 445 F.2d 985 (10th Gr.

10 The dissent's reliance on Custer v. MCutcheon, 283
US 514 (1931), is simlarly msplaced. Dissenting op. p. 34.
Like the situation in United States v. Vellalos, 780 F. Supp. 705
(D. Haw. 1992), in Custer the United States pursued its renedies
under State |aw rather than under Federal |aw. Therefore, the
situation in Custer is distinguishable fromthe situation herein.
Moreover, it should be noted that Custer was deci ded several
years before United States v. Summerlin, 310 U.S. 414 (1940).

1 The Court of Appeals for the Ninth Grcuit has created
an exception to the general rule of United States v. Summerlin,
supra, "[such] that a state statute which provides a tine
[imtation as an el enent of a cause of action or as a condition
precedent to liability applies to suits by the United States even
if there is an otherw se applicable federal statute of
limtations.” United States v. California, 655 F.2d 914, 918
(9th Cr. 1980) (citing United States v. Hartford Accident &
| ndem Co., 460 F.2d 17, 19 (9th Gr. 1972)). The Court of
Appeals for the Ninth Grcuit, however, has never applied this
exception in transferee liability cases.
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1971). Consequently, the situation before us is one of first
i npression, and we are free to adopt our own interpretation of the

rule in United States v. Summerlin, supra.

In United States v. Summerlin, supra, the Suprene Court

addressed a claim of the United States against an estate in
Florida. (A county judge in Florida denied the Governnent's
petition to allow the claim which arose under a Federal statute,
determning that the claim was "void" because it was not filed
within 8 nonths from the tinme of the first publication of the
notice to creditors as required by Florida |aw) The Suprene
Court, in holding that the United States was not bound by State
statutes of limtations (or subject to the defense of laches) in
enforcing its rights, stated that "Wen the United States becones
entitled to a claim acting in its governnmental capacity and
asserts its claimin that right, it cannot be deenmed to have
abdicated its governnental authority so as to becone subject to a
state statute putting atinme [imt upon enforcenent.” |d. at 417.
The Court then recognized that the Florida statute was not even
considered a statute of limtations, but was referred to as a

statute of "non-claint.! Regardless, the Court rejected the notion

12 The Court concluded that this interpretation was drawn
fromlanguage in the statute which provided that a cl ai mnot
filed within the specified period "'shall be void even though the
personal representative has recogni zed such claimor demand by
paying a portion thereof or interest thereon or otherw se."'"
United States v. Summerlin, supra at 417
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that clains of the United States could be invalidated because they
were not filed within the prescribed period of tine. The Court
r easoned:

If this were a statute nerely determningthelimts
of the jurisdiction of a probate court and t hus providing
that the County Judge should have no jurisdiction to
receive or pass upon clains not filed within the eight
nmont hs, whil e | eaving an opportunity to the United States
otherwise to enforce its claim the authority of the
State to inpose such a limtation upon its probate court
m ght be conceded. But if the statute, as sustained by
the state court, undertakes to invalidate the claim of
the United States, so that it cannot be enforced at all,
because not filed within eight nonths, we think the
statute in that sense transgressed the limts of state
power .

We do not read Summerlin as requiring a distinction between a
statute of limtations and a limtations period that is an el enent
of a cause of action, and we hold that no such distinction is
relevant in this case. The Supreme Court in Summerlin did not
recognize the Florida limtations period as a statute of
limtations, and there is no language in that case limting its

hol ding to such statutes. See ESLIC v. Landry, 701 F. Supp. 570,

573 (E. D. La. 1988). The persuasive case | aw supports our hol di ng.

See United States v. Cody, 961 F. Supp. at 221.

Moreover, the public policy for exenpting the Federal
Governnent fromthe application of State statutes of limtations is
not furthered by carving out exceptions where the State integrates

the limtations period as an el enent of the cause of action which
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could then be barred if untinely. See Guaranty Trust Co. v. United

States, 304 U. S. 126, 136 (1938). The preservation and protection
of public rights, revenues, and property from the negligence of
public officers deteriorates when exceptions are made for tinme
limtations that have the sane purpose as statutes of limtations
but in a different form And the extinguishment provision of the

UFTA was created precisely to circunvent the rule in United States

V. Summerlin, supra, a provision that the Court of Appeals for the

Ninth Crcuit described as a "dressed-up statute of limtations".

United States v. Bacon, 82 F.3d at 824 n.2; see Dllmn v.

Comm ssioner, 64 T.C 797, 806 (1975) ("If the State statute

attenpts to abrogate or void the existing claim of the United
States by use of a different tinetable it will be attenpting to
reach beyond its powers. By whatever nane such a statute m ght be
called it would be in effect a statute of Iimtations not binding
on the United States."). Wile a State may |imt the jurisdiction
of its own courts for private claimants, tine limtations inposed
on the United States' efforts to collect its taxes would

"transgress the limts of state power." United States V.

Sunmmerlin, supra at 417

Federal revenue | aw requires national application that is not
di splaced by variations in State |aw. Tax assessnent and
coll ection against a transferee in transferee liability cases is a

difficult task; to conplete such a task within arbitrary tine
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constraints of State law would be an even greater burden,
particularly where, as in the case herein, the transferor is
delinquent in filing its tax return.

Additionally, the Suprene Court has consistently held that,
al though State law is controlling as to the nature and extent of
the property rights in applying a Federal revenue act, Federal |aw

determ nes the consequences of those rights. United States V.

Nat i onal Bank of Commerce, 472 U.S. 713, 722-723 (1985); Aquilino

v. United States, 363 U S. 509, 513 (1960). "'[Once it has been

determ ned that state |aw creates sufficient interests in the * *
* [taxpayer] to satisfy the requirenents of * * * [the statute],
state lawis inoperative,' and the tax consequences thenceforth are

dictated by federal |aw." United States v. National Bank of

Commerce, supra at 722 (quoting United States v. Bess, 357 U. S. 51,

56-57 (1958)).

In the situation before us we are concerned only wi th whet her
t he Al hanbra property was fraudul ently conveyed to petitioner under
California' s UFTA; we are not concerned with whet her the UFTA woul d
permt the Federal CGovernnent to assess petitioner for transferee
l[iability as a result of the fraudul ent conveyance. The latter
issue, including the time within which to assess, is resolved by
Federal revenue law, not State property law. See sec. 6901.

Thus, we hold that respondent is not bound by the Iimtations

period in California's UFTA in seeking to assert or assess
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transferee liability against petitioner wunder section 6901.
Concl usi on

I n conclusion, we hold that section 6901(c) is the applicable
l[imtations period to which respondent is bound in asserting
transferee liability against petitioner for the unpaid taxes of
Jaussaud Enterpri ses. For purposes of petitioner's transferee
[iability under section 6901, California s limtations period does
not control. As a result, we hold that respondent tinely issued
the notice of transferee liability and has established petitioner's
litability as a transferee.

To reflect the foregoing,

Deci sion will be entered

for respondent.

Revi ewed by the Court.

COHEN, CHABOT, SW FT, GERBER, PARR, WELLS, RWE, COLVIN,
CH ECHI, LARO, GALE, and MARVEL, JJ., agree with this mgjority
opi ni on.



HALPERN, J., dissenting:

| nt r oducti on

The majority’s conclusion that respondent has a right under
the California Uniform Fraudulent Transfer Act to enforce a
l[itability against petitioner fails to recognize and apply the
di stinction between statutes of limtations, which set maxi rumti ne
periods during which certain actions can be brought or rights
enforced, and tenporal rights created by State statutes.
Therefore, | dissent.

1. Section 6901

To use the courts to enforce aliability, the Governnent, |ike
any other «creditor, nust establish a basis in law for that
liability. Section 6901 does not provide any such basis.! See

Conm ssioner v. Stern, 357 U.S. 39, 42 (1958) (interpreting section

311, I.R C 1939, the predecessor of section 6901). Section
6901(a) nerely establishes the deficiency procedure as a nmechani sm
for collecting certain existing, enunerated liabilities. One of
the enunerated liabilities is the liability of a transferee of
property of a taxpayer in the case of the incone tax. Sec.
6901(a) (1) (A (i). Section 6901(c) inposes a period of limtations

for the assessnent of the enunerated liabilities. Ganting that

1 Unl ess otherw se indicated, all section references are
to the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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petitioner is the transferee of property of a taxpayer, the first
guestion we nust address is whether there is any basis in |aw for
respondent’ s claimthat petitioner has sone liability to respondent
on account thereof.

[11. California Uniform Fraudul ent Transfer Act

A. | nt r oducti on

As the majority acknow edges, with the exception of proving
t hat the taxpayer (Jaussaud) was |iable for the tax, respondent has
the burden of proving all of the elenents necessary to establish
petitioner’s liability as the transferee of property of the
t axpayer. Sec. 6902(a); Rule 142(d). The majority is also correct
in stating that we nust examne the law of California to determ ne
petitioner’s liability, if any. Majority op. p. 13. Respondent
argues, and petitioner and the majority agree, that the applicable
aw of California is the California Uniform Fraudul ent Transfer
Act, Cal. Cv. Code sec. 3439 through 3439.12 (Wst 1997)
(hereafter, CUFTA and section 3439.xx, respectively). The CUFTA
provides renedies to creditors with respect to fraudul ent transfers
made by debtors. Section 3439.04 defines a fraudul ent transfer
and section 3439.07 provides renedies to creditors. Those renedies
delimt both the right of the creditor to demand sonething froma
transferee and the offsetting duty (liability) of the transferee to
conply (that duty hereafter being referred to as transferee

ltability). Section 3439.09 sets forth certaintime limts within
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whi ch an action nust be brought and provi des for the extingui shnent
of the cause of action created by the CUFTA if those tinme limts
are exceeded. In the case of a fraudulent transfer within the
meani ng of section 3439.04(b), the cause of action is extinguished
unl ess an action is brought or a levy is made pursuant to section
3439.07 within 4 years after the fraudulent transfer is nade.

B. Section 3439.09

Section 3439.09 is part of the CUFTA and, |like the section
3439.07 renedies, it delimts the right (and offsetting transferee
liability) created by the CUFTA. It delimts that right, however,
not in ternms of specifying the avail able renedi es, as does section
3439. 07 but, rather, in terns of specifying the tenporal dinension
of theright. Section 3439.09 is not a statute of limtations. It
does not operate by making the judicial nmechani sm unavailable to

enforce the right. Rather, it delimts the existence of the State-

created right; thus, the question of enforcenent is noot. The
distinction between a statute of limtations and a tenporally
delimted right is wdely recognized. See, e.g., Crandall v.

Irwn, 39 N E 2d 608, 610 (Chio 1942), in which the Suprenme Court
of Chio held:

A wide distinction exists between pure statutes of
[imtation and special statutory limtations qualifying
a given right. 1In the latter instance tinme is made an
essence of the right created, and the limtation is an
i nherent part of the statute or agreenment out of which
the right in question arises, so that there is no right
of action whatever independent of the limtation. A
| apse of the statutory period operates, therefore, to
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extinguish the right altogether.

C. Respondent’s Failure To Carry the Burden of Proof

The Governnment did not denonstrate that the transfer occurred
within 4 years of the date of the notice of transferee liability
agai nst petitioner. Majority op. p. 18. Therefore, | conclude
that the Governnent has not sustained its burden of proving that
petitioner was |iable as a transferee under California | aw.

V. The Summerlin | ssue

A. Quod Nul lum Tenmpus Cccurrit Reqi

The majority rests its holding on the ancient rule of quod
nul lumtenpus occurrit regi--"that the sovereign is exenpt fromthe
consequences of its laches, and fromthe operation of statutes of

limtations". See @aranty Trust Co. v. United States, 304 U. S.

126, 132 (1938). The majority explains that the Suprene Court has
al ready addressed the distinction between statutes of limtations

and "non-clain statutes in United States v. Summerlin, 310 U S.

414 (1940). The majority applies Summerlin here to di spose of the
case on the theory that section 3439.09 anmounts to a nonclaim
statute, and that is the equivalent of a statute of limtations.
The Suprenme Court in Summerlin held that "if the statute * * *
undertakes to invalidate the claimof the United States, so that it
cannot be enforced at all, because not filed within * * * [the
statutory period], we think the statute in that sense transgressed

the limts of state power." 1d. at 417.
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The distinction between "pure" statutes of limtations and
"non-claim' statutes relates to how the statute achieves the
[imtation.? The Suprene Court held that such a distinction is
irrelevant if the result is that the sovereign's claim is
i nval i dat ed. Id. That is not, however, a relevant distinction
her e.

The i ssue here is not howthe statute limts aright (i.e., by
denying the nmeans of enforcing the right or by extinguishing the
right), but rather upon what right the limtation acts. The United
States” claim in Summerlin arose when the Federal Housing
Adm ni strator becane the assignee of a claimagainst a decedent’s
estate. The Governnent had an existing right that woul d have been
invalidated by the provisions of a State statute had the State
statute been held applicable. To the contrary, respondent's CUFTA
claim against petitioner, as a transferee, is not created by
Federal or common | aw. Respondent makes no cl ai mexcept under the
CUFTA, and, therefore, the issue is whether respondent has any
rights as a creditor under the CUFTA. The issue here does not

i nvol ve an extension or nodification of the Sumerlin doctrine,

2 A "pure" statute of limtations nerely limts or
restricts the tinme wwthin which a right, otherwise unlimted, may
be enforced. Vaughn v. United States, 43 F. Supp. 306, 308 (E.D
Ark. 1942). A "non-claint statute operates by extinguishing the
underlying substantive right. See United States v. Summerlin,
310 U. S. 414 (1940). Both "pure" statutes of limtations and
"non-claint statutes are, however, statutes of limtations in
that they are statutes that limt causes of action. Beach v.

M zner, 3 N E. 2d 417, 419 (Chio 1936).
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where the Suprene Court refused to apply a State statute of
limtations to cut off the Governnent’s existing cause of action.
Rat her, the Summerlin doctrine is inapposite to these

ci rcunst ances.

B. The Supreme Court

The Suprene Court has hel d that tenporal |Iimtations contained
in State statutory rights are not statutes of |imtations that are
subject to the rule of quod nullum tenpus occurrit regi. See

Custer v. McCutcheon, 283 U S. 514 (1931). In Custer, the Suprene

Court reversed the decision of the Court of Appeals for the Ninth
Crcuit (Nnth Grcuit) affirmng a judgnment of the District Court
for Idaho in favor of a U S. marshal. The marshal had |evied an
execution against Custer upon a judgnent entered in favor of the
United States 9 years earlier. The ldaho statute governing the
execution process, which applied to proceedings in the District
Court as if Congress had enacted the statute, provided that "[t]he
party in whose favor judgnent is given, nmay, at any tinme within
five years after the entry thereof, have a wit of execution issued
for its enforcenent.” 1d. at 515. The Suprene Court, recognizing
that absent specific provisions to the contrary, statutes of
limtations do not bind the sovereign, held that the statute was
not a statute of limtations. Rather, the Court held that it was

a statute granting a right of execution, and the tine elenent is an
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integral part of the statutory right conferred. 1d. at 516-517
Al t hough the marshal argued that, on grounds of public policy, the
soverei gn ought not be subject to restrictions binding on private
suitors, the Supreme Court saw no valid reason for making such an
excepti on:
The tinme limt for issuing executions is, strictly
speaking, not a statute of limtations. On the contrary,
the privilege of issuing an execution is nerely to be
exercised within a specified tinme, as are other
procedural steps in the course of alitigation after it
is instituted. * * *
ld. at 519.
The Suprene Court has al so recogni zed that the right of the
Governnment to be free fromstatutes of Iimtations does not nean

the Governnment can pursue a cause of action where none exists

under State |aw or otherw se. See United States v. California

507 U.S. 746 (1993); Guaranty Trust Co. v. United States, supra.

C. The Court of Appeals for the Ninth Grcuit

The Ninth Grcuit has simlarly recogni zed that the Summerlin
doctrine is inapplicable to State statutes that provide a tine

limtation as an el enent of a cause of action. See United States

v. California, 655 F.2d 914 (9th Cr. 1980). 1In California, the

Ninth Crcuit held that the claim filing requirenents of
California Governnent Code section 911.2, which required that al

claims for noney or damages for which the State is |iable be
presented within 1 year of the date that the claim arose, was

applicable to the Federal Governnent. The Governnent was pursuing
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a claim against the State of California pursuant to California
Heal th and Safety Code section 13009 for the Governnent’s expense
of fighting a fire negligently set to a national forest. The
majority conveniently dismsses such relevant pr ecedent,
relegating its nention to a footnote, and noting that the Ninth
Crcuit has never applied this exception in transferee liability
cases. The mpjority does not, however,

provide any reasoning as to why there is a relevant distinction
bet ween substantive clainms provided for by California State |aw
that regard transferee liability versus liability in connection
with the expenses incurred for fighting negligently set fires.

Another relevant Ninth G rcuit case is United States V.

Hartford Accident & Indem Co., 460 F.2d 17, 18 (9th Cr. 1972).

There, the Ninth Grcuit held that the United States "was barred
fromrecovery because of its failure to conply wth the California
| nsurance Code" requiring suit to be brought within 1 year. 1d.

The Ninth Crcuit recognized that United States v. Summerlin, 310

U.S. 414 (1940), provided "clear authority for the proposition
that an action vested in the United States cannot be defeated by

a Sstate statute of limtations". United States v. Hartford

Accident & ldem Co., supra at 109. However, the Ninth Crcuit

determined that neither Summerlin nor its progeny "hold that
consi derations of federal supremacy can create a cause of action

where none exists under state law or otherw se.” Id. (citing
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United States v. Summerlin, supra at 417). Therefore, the N nth

Crcuit distinguished pure statutes of limtations from State-
created tenporal rights.

D. Di sti nqui shing a Tenporal Right From a Tenpor al
Limtation

The cases cited fromthe Courts of Appeals by the majority in
order to further its approach do not address the issue of whether
a State can provide a |limted tenporal right, as opposed to
tenporally Iimting the sovereign fromexercising a right that is

not otherwise so |limted. See United States v. More, 968 F.2d

1099 (11th CGr. 1992) (holding without citation to the Georgia
statute in issue that the statute is a State statute of

limtations); United States v. Wirdemann, 663 F.2d 50 (8th Gr.

1981) (holding wthout any analysis that State "statutes of

[imtation" do not apply to the sovereign); United States v.
Fernon, 640 F. 2d 609 (5th G r. 1981) (interpreting Florida statute
section 95.11(6) to be a statute of limtations, and not an
el enment of a State-created right). | agree with the criticisnms

made in United States v. Vellalos, 780 F. Supp. 705, 708 n.3 (D

Haw. 1992), appeal dism ssed 990 F.2d 1265 (9th Cr. 1993), that
t hese cases are "an overly mechani cal application of the dicta in
Summerlin wthout serious consideration of the significant

inplications such a rule has for state sovereignty."3

8 There are nunerous cases that deal with the question of
(continued. . .)
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It is true that we are not bound to follow United States v.

Vel l al os, supra. The mgjority, however, attenpts to distinguish

it by noting that, in Vellalos, the Governnment was "unable to
i nvoke section 6901 because it mssed the limtations period
prescri bed by subsection (c). Therefore, it relied on State
forecl osure proceedings as a neans for collection.”™ Mjority op.
p. 24. The majority explains that it is not clear whether the
District Court in Vellalos wiuld have reached its sanme concl usi on
had t he Governnent proceeded tinely under section 6901, which is
the case here. | disagree. The District Court in Vellal os was
explicit in holding that

The Tenth  Anmendnent to the United States
Constitution provides:

3(...continued)
whet her, in substance, a tenporal limtation should be treated as
a tenporally limted right. See, e.g., Fairbanks-Mrse & Co. v.
Al aska Palladium Co., 32 F.2d 233, 234 (9th Gr. 1929) (quoting
Partee v. St. lLouis & SSF.R Co., 204 F. 970, 972 (8th GCr
1913)):

A statute which in itself creates a new liability,
gives an action to enforce it unknown to the common
law, and fixes the time within which that action nay be
commenced, is not a statute of limtations. It is a
statute of creation, and the commencenent of the action
within the tinme it fixes is an indispensable condition
of the liability and of the action which it permts.
Such a statute is an offer of an action on condition
that it be commenced within the specified tinme. |If the
offer is not accepted in the only way in which it can
be accepted, by the commencenent of the action within
the specified tinme, the action and the right of action
no | onger exist, and the defendant is exenpt from
liability.
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The powers not del egated to the United States by the
Constitution, nor prohibited by it to the States, are
reserved to the States respectively, or to the people.

U S. Const. anmend. X. The |aw of real property has
traditionally been wthin the province of the states.
The governnent has cited no federal statute that would
restrict the states' rights to legislate in the area of
fraudul ent real estate transfers.

Here, the governnent is seeking to take advant age of
aright that is entirely within the domain of the state.
This right was <created by a state statute and
specifically limted by the text of that statute. This
is not a straightforward question of debt collection
under the comon |aw as was addressed by the Suprene
Court in Sunmmerlin. * * *

United States v. Vellal os, supra at 707-708.

Further, the majority's review of United States v. Bacon, 82

F.3d 822 (9th Cr. 1996), ignores a significant hol ding. The
i ssue in Bacon was whet her WAashington State's Uniform Fraudul ent
Transfer Act (WSUFTA) nmay be applied retroactively. The N nth
Circuit concluded that it is precisely because t he WSUFTA cont ai ns
an extingui shnent provision, rather than a renedi al or procedural
limtation, that it does not apply retroactively absent an express
provision to the contrary.

V. Concl usion

For the foregoing reasons, | believe that the tinme period
contained in CUFTA section 3439.09 is not a statute of
l[imtations, but rather is an inherent element of the right
creat ed. Al though the effect of the provision is one of "non-
claim (i.e., it extinguishes the underlying substantive right),

rather than a nere bar to enforcenent, this difference is not
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control ling. VWhat is dispositive is that the right that the
Governnent clains to possess agai nst petitioner as a transferee is
nonexi stent but for the provisions of California State |aw, and
California has decided to provide only a tenporal right against
transferees in these instances. Respondent and the majority may
regret that California did not provide a different rule than it
did, but it is not our province to legislate on behalf of the
States. Inlimted circunstances, as illustrated by the Summerlin
doctrine, we may ignore State statutes of |imtations, but that is
t he extent of our authority. To hold otherw se is an encroachnent
on State sovereignty and rai ses problematic constitutional issues.

WHALEN, BEGHE, and THORNTON, JJ., agree with this dissenting

opi ni on.



