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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
VASQUEZ, Judge: Pursuant to section 6330(d),? petitioners
seek review of respondent’s determnation to proceed with

collection of their 1995, 1996, and 1997 tax liabilities.

! Petitioner Mary L. Smith Brown did not appear at trial.

2 Unless otherwise indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The deened adm ssions, the stipulation of facts, and the attached
exhi bits are incorporated herein by this reference.® At the tine
they filed the petition, petitioners resided in Pel ham New YorKk.

During 1995, 1996, and 1997, on his Form W4, Enployee’s
Wt hhol di ng Al |l owance Certificate, petitioner Jerone Edward Brown
(M. Brown) clained exenptions exceedi ng the nunber petitioners
were entitled to claimon their 1995, 1996, and 1997 tax returns.
Accordingly, insufficient taxes were withheld from his wages.
M. Brown did this because he “needed the income” during the
years in issue as he was in school full tinme, supporting his wfe
and three children, and his wife was not working.

Petitioners did not tinely file their 1995, 1996, or 1997
tax returns.

On July 8, 1998, respondent prepared a substitute for return

for petitioners’ 1996 incone taxes.

3 Petitioners stipulated and are deened to have adm tted:
(1) They are liable for the addition to tax pursuant to sec.
6651(a) (1) for 1995 and 1997; (2) they are liable for the
addition to tax pursuant to sec. 6651(a)(2) for 1995; (3) they
are liable for the unabated amounts of the additions to tax
pursuant to sec. 6651(a)(1l) and (2) for 1996; (4) they are liable
for the unabated anpbunts of the addition to tax pursuant to sec.
6651(a)(2) for 1997; (5) they are not entitled to an abatenent of
interest for 1995; and (6) they are not entitled to any
addi tional abatenent of interest for 1996 or 1997.
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On or about Cctober 3, 1998, respondent issued to
petitioners a statutory notice of deficiency with respect to
petitioners’ 1996 inconme taxes. Petitioners received this
statutory notice of deficiency. Petitioners did not petition the
Court regarding the deficiency respondent determ ned for 1996.

On April 12, 1999, respondent assessed incone tax of $7,382
and additions to tax pursuant to section 6651(a)(1) and (2) and
section 6654 for 1996.

Subsequent to respondent’s assessnent for 1996, respondent
received petitioners’ delinquent tax returns for 1995, 1996, and
1997.

Petitioners’ 1995 tax return reported $3,064 of tax due.
Petitioners were not entitled to a withholding credit for 1995.
Petitioners did not remt paynent when they filed their 1995 tax
return.

Based on petitioners’ 1996 tax return, respondent:

(1) Abated $3,831 of petitioners’ income tax
assessnment, a portion of the additions to tax pursuant

to section 6651(a)(1l) and (2), and the addition to tax

pursuant to section 6654 for 1996;

(2) allowed petitioners an additional w thhol ding
credit of $806 for 1996; and

(3) abated $808 of assessed interest for 1996.
A withholding credit and paynent submtted with petitioners’

1997 tax return fully paid the tax shown on the return.
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On Cct ober 25, 1999, approximately 1 nonth after receiving
petitioners’ 1997 return, respondent assessed additions to tax
pursuant to section 6651(a)(1) and (2) for 1997.

Petitioners tinely requested a hearing pursuant to section
6330 with respect to a notice of intent to |levy regarding
petitioners’ incone tax liabilities for 1995, 1996, and 1997.°

An Appeals officer and M. Brown had a section 6330 hearing
(hearing) via tel ephone. At the hearing, petitioners did not
di spute their underlying liabilities. At the hearing,
petitioners requested that interest be abated and respondent
accept less than the full anount owed (i.e., not seek to collect
the additions to tax and interest). Petitioners and the Appeal s
of ficer discussed alternatives to collection by |evy.

On February 28, 2001, respondent issued a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/or 6330 to petitioners regarding their 1995, 1996, and 1997
tax years (notice of determnation). In the notice of
determ nation, respondent determ ned petitioners were entitled to
a partial abatenent of the assessed section 6651(a)(2) addition
to tax and the associated interest for 1996 and 1997.

Respondent’ s determ nati on al so provi ded:

“ Neither petitioners’ request for a hearing nor the notice
of intent to |levy was nade part of the record because
respondent’s files were destroyed along with Wrld Trade Center
Building No. 7 in the Sept. 11, 2001, terrorist attack on the
United States.
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| also reclassified the claimfroman Equival ent
Hearing to a Collection Due Process Hearing. However,
you did not submt an anmended return for 1996, nor did
you return the Install nent Agreement form These were
your alternatives to the proposed |evy action. Wthout
your cooperation, the determ nation of the ACS function
i s being upheld. The case file will be returned to
them for all appropriate action.

After receiving the notice of determ nation, on the advice
of the Appeals officer, petitioners nmade paynents on their tax
liability to respondent. M. Brown sent respondent seven checks
and one noney order totaling $850.

Petitioners’ balances for the years in issue were:

Year As of Qut st andi ng Bal ance
1995 8/ 13/ 2001 $4,127.50
1996 10/ 22/ 2001 2,773. 44
1997 6/ 4/ 2001 108. 17

When this case was called for trial, petitioners failed to
appear. The Court set the case for recall during the second week
of the calendar in order to give petitioners an opportunity to
have their day in Court. M. Brown appeared at the recall.

OPI NI ON

Petitioners do not dispute that the anount of the tax,
additions to tax, and interest assessed are correct. Pursuant to
the stipulations and deened adm ssions, petitioners have conceded
their claimfor interest abatenent.

Petitioners argue that respondent should accept |ess than
the full amount of their liabilities because the additions to tax

and interest are too nuch for petitioners to pay on M. Brown’s
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salary as he is the sole inconme earner supporting his wfe and
children. Were the validity of the underlying tax liability is
not properly in issue, we review respondent’s determ nation for

an abuse of discretion. Sego v. Commi ssioner, 114 T.C. 604, 610

(2000) .

Based on petitioners’ late-filed 1996 tax return, respondent
abated a portion of petitioners’ incone tax, additions to tax,
and interest for 1996. As a result of the hearing, respondent
further abated a portion of the section 6651(a)(2) addition to
tax and interest for 1996 and 1997.

Petitioners sinply do not want to pay the additions to tax
and interest associated wwth their failure to tinely file and
failure to tinely pay. Petitioners did not submt an offer-in-
conprom se or an installnment agreenent to respondent. Respondent
gave due consideration to the collection alternatives raised by
petitioners and accepted themin part (i.e., respondent
determ ned petitioners were entitled to a partial abatenent of
t he assessed section 6651(a)(2) addition to tax and the
associ ated interest for 1996 and 1997). W concl ude that
respondent’ s determ nati on was reasonabl e.

Petitioners have failed to raise a spousal defense or nake a
valid challenge to the appropriateness of respondent’s intended
coll ection action. These issues are now deened conceded. See

Rul e 331(b)(4). Accordingly, we conclude that respondent did not
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abuse his discretion, and we sustain respondent’s determnation.?®
To reflect the foregoing,

Deci sion will be entered

for respondent.

> W note that petitioners claimthat their account does
not reflect the $850 of paynments M. Brown nmade to respondent
after receiving the notice of determnation. Three letters
petitioners received fromrespondent, dated near to or shortly
after the dates on the last three checks M. Brown submtted to
respondent, indicate that respondent applied amounts totaling
$850 to reduce petitioners’ outstanding 1995 and 1996 t ax
lTabilities.



