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H and Wresided in Louisiana, a community property
State, throughout their marriage. During their
marriage, H purchased three policies of insurance on
his life using community funds. H was nanmed as owner
of the policies, and Wwas initially designated as the
beneficiary. Wpredeceased H and at Hs death the
life insurance proceeds were remtted to his children.

Hel d: The policies of life insurance constitute
community property under Louisiana | aw such that only
one-hal f of the proceeds therefromis includable in Hs
gross estate. Sec. 2042(2), I.R C.; sec. 20.2042-

1(c) (1), (5), Estate Tax Regs.
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MEMORANDUM OPI NI ON

NI MS, Judge: Respondent determ ned a Federal estate tax
deficiency in the anmount of $82,997 for the estate of WIIiam
Bl ake Burris (the estate). After concessions, the issue for
decision is the appropriate treatnent for estate tax purposes of
three insurance policies on the |ife of WIliam Bl ake Burris
(decedent).

Unl ess otherw se indicated, all section references are to
sections of the Internal Revenue Code in effect as of the date of
decedent’ s death, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Backgr ound

This case was submtted fully stipulated pursuant to Rule
122, and the facts are so found. The stipulations of the
parties, with acconpanying exhibits, are incorporated herein by
this reference. Decedent was a resident of Shreveport,
Loui si ana, when he died testate in that State on June 18, 1996.
Hs wll was subsequently admtted to probate in the First
Judicial District Court, Caddo Parish, Louisiana. Decedent’s
son, WIlliamBlake Burris Ill, was nanmed executor of the estate
and |likew se resided in Louisiana at the tine the petition in

this case was fil ed.



- 3 -

On Decenber 17, 1943, decedent married Audrey Shovan Burris
(Ms. Burris). The couple resided in Louisiana, a conmunity
property state, throughout their marriage and did not enter into
a matrinonial or other agreenent separating the spouses in
property. During their marriage, between 1987 and 1988, decedent
applied for and obtained three policies of insurance on his life:
First Colony Life Insurance Policy No. 1319100, First Colony Life
| nsurance Policy No. 1330053, and Pacific Standard Life |Insurance
Policy No. 30L0174116. Each was a single premumpolicy for
whi ch the premiuns of $150, 000, $34,504.32, and $243, 000,
respectively, were paid with community funds. The policies each
provi ded for paynent of a specified death benefit anount and
additionally accunmul ated a cash surrender value. The contract
terms al so permtted | oans against the policies. Effective My
11, 1994, Pacific Standard Policy No. 30L0174116 was taken over
by Hartford Life Insurance Conpany as Policy No. UM)174116.

Decedent was identified as the owner and as the insured with
respect to each of the insurance policies.! The initial naned
beneficiary was Ms. Burris, and such designation was not nmade to

be irrevocable. According to the policy ternms, the owner was

! W note that the record does not contain the conplete
contract of insurance for either the Pacific Standard policy or
its successor Hartford Life policy. However, as neither party
has intimated that the terns of these policies differed in any
material way fromthose of the First Col ony policies, we assune
that the First Colony contracts are representative and that
rel evant provisions were substantially identical.
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granted “all rights” stated therein. 1In particular, the policies
provi ded that the owner could change the designation of owner and
beneficiary, could surrender the policy for its cash value, and
coul d obtain | oans agai nst the security of the policy.

On Septenber 7, 1995, Ms. Burris predeceased decedent.
Fol |l owi ng her death, the three children of decedent and Ms.
Burris were nade the beneficiaries, in equal one-third shares, of
the foregoing life insurance policies. Decedent then died on
June 18, 1996, as indicated above, and the proceeds of the
policies were presumably paid to the children

Subsequently, on Cctober 28, 1996, a Form 706, United States
Estate (and Ceneration-Ski pping Transfer) Tax Return, was filed
on behalf of each spouse. On the Form 706 for Ms. Burris’s
estate, one-half of the cash surrender value of the three life
i nsurance policies as of her date of death, an amount equaling
$226, 070, was included as an asset in her gross estate. On the
Form 706 for decedent’s estate, the total anmount of the proceeds
payabl e under the three policies, $825,089, was reported as
property includable in his gross estate. The estate now
contends, however, that such reporting was erroneous and that
only one-half of the proceeds, or $412,544.50, should have been

i ncluded for gross estate purposes on decedent’s return.
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Di scussi on

CGeneral Rul es

As a general rule, the Internal Revenue Code inposes a

Federal tax “on the transfer of the taxable estate of every

decedent who is a citizen or resident of the United States.”

Sec. 2001(a). Such taxable estate, in turn, is defined as “the
val ue of the gross estate”, |ess applicable deductions. Sec.
2051. Section 2031(a) then specifies that the gross estate

conprises “all property, real or personal, tangible or

i ntangi bl e, wherever situated’, to the extent provided in

secti

ons 2033 through 2045.

Section 2042 governs the treatnment of life insurance

proceeds and provides in relevant part as foll ows:

t hat

SEC. 2042. PROCEEDS OF LI FE | NSURANCE

The val ue of the gross estate shall include the

val ue of all property--

* * * * * * *

(2) Receivable By Qther Beneficiaries.--To
the extent of the amount receivable by all other
beneficiaries as insurance under policies on the
life of the decedent with respect to which the
decedent possessed at his death any of the
i ncidents of ownership, exercisable either alone
or in conjunction with any other person. * * *

Regul ati ons pronul gat ed under section 2042 further explain

“Section 2042 requires the inclusion in the gross estate of

t he proceeds of insurance on the decedent’s |ife not receivable

by or for the benefit of the estate if the decedent possessed at
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the date of his death any of the incidents of ownership in the
policy”. Sec. 20.2042-1(c)(1l), Estate Tax Regs. Regul ations
al so define “incidents of ownership”:

For purposes of this paragraph, the term
“incidents of ownership” is not limted in its neaning
to ownership of the policy in the technical |ega
sense. GCenerally speaking, the termhas reference to
the right of the insured or his estate to the economc
benefits of the policy. Thus, it includes the power to
change the beneficiary, to surrender or cancel the
policy, to assign the policy, to revoke an assi gnnent,
to pledge the policy for a loan, or the obtain fromthe
i nsurer a | oan agai nst the surrender value of the
policy, etc. * * * [Sec. 20.2042-1(c)(2), Estate Tax
Regs. |

The above definition is then augnented by the foll owm ng caveat:

As an additional step in determ ning whether or
not a decedent possessed any incidents of ownership in
a policy or any part of a policy, regard nust be given
to the effect of the State or other applicable | aw upon
the ternms of the policy. For exanple, assune that the
decedent purchased a policy of insurance on his life
with funds held by himand his surviving wife as
community property, designating their son as
beneficiary but retaining the right to surrender the
policy. Under the local |aw, the proceeds upon
surrender would have inured to the marital conmmunity.
Assum ng that the policy is not surrendered and that
the son receives the proceeds on the decedent’s death,
the wwfe’'s transfer of her one-half interest in the
policy was not considered absol ute before the
decedent’ s death. Upon the wife’'s prior death, one-
hal f of the value of the policy would have been
included in her gross estate. Under these
ci rcunst ances, the power of surrender possessed by the
decedent as agent for his wife with respect to one-half
of the policy is not, for purposes of this section, an
“incident of ownership”, and the decedent is,
therefore, deemed to possess an incident of ownership
in only one-half of the policy. [Sec. 20.2042-1(c)(5),
Estate Tax Regs.]
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Il. Contentions of the Parties

The parties in this case disagree as to the portion of the
proceeds fromthe three policies of insurance on decedent’s life
whi ch nust be included in his gross estate. The estate contends
that only 50 percent is includable, while respondent naintains
that inclusion of 100 percent is necessary. The two sides reach
their differing conclusions primarily as a result of their
opposing views as to whether, under Louisiana | aw, decedent
possessed incidents of ownership in all or only part of the
policies in question.

The estate avers that because the policies were acquired
during the marriage with community funds, they are presuned to be
community property. Further, the estate asserts that there
exi sts no evidence of intent on the part of Ms. Burris that the
policies be held as decedent’s separate property, as would be
necessary to overcone the marital presunption. Accordingly, it
is the estate’s position that each spouse possessed an undi vi ded
one-half interest in the policies and that decedent, as
regi stered owner, nerely acted as managi ng agent for the
comunity.

In the alternative, the estate argues that if the policies
are found to be the separate property of decedent, then a
rei nbursenment claimwould exist in favor of Ms. Burris’s

successors in interest on the grounds that community funds were
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used to purchase the assets. 1In that event, the estate all eges
that such claim in the amount of one-half of the cash surrender
value of the policies at the date of Ms. Burris's death, should
be all owed as a debt against decedent’s estate.

Conversely, respondent alleges that the general rules of
Loui siana conmunity property law are inapplicable to the policies
at issue in this case. Rather, respondent contends that
Loui si ana jurisprudence, particularly as interpreted by the Court

of Appeals for the Fifth Circuit in Catalano v. United States,

429 F.2d 1058 (5th G r. 1969), has established a separate body of
| aw governing life insurance policies. Mreover, in respondent’s
view, this body of |law stands for the principle that ownership of
life insurance policies in Louisiana is determ ned by the terns
of the contract of insurance itself. Hence, since the contracts
here expressly placed all incidents of ownership in decedent,
respondent avers that the policies were decedent’s separate
property and that the full value of the proceeds therefromis
i ncludable in his gross estate.

Additionally, in response to the estate’s alternative
argunent, respondent maintains that the heirs have no
rei mbursenent claimagainst his estate because any such cl ai mwas

ext i ngui shed upon the death of the insured, because Ms. Burris’s
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one-half of the premuns constituted a gift to decedent, and
because there has been no proper substantiation of a
rei nbursenment claim

I11. Analysis

As previously indicated, Louisiana is a community property
state. La. Cv. Code Ann. art. 2334 (West 1985) provides that
“The |l egal reginme of community of acquets(? and gains applies to
spouses domciled in this state”. Spouses may, however, nodify
or term nate such matrinonial regine by contract. La. Cv. Code
Ann. arts. 2328, 2329 (West 1985). For purposes of inplenenting
the foregoing principles, all property is classified as either
community or separate. La. Cv. Code Ann. art. 2335 (West 1985).
Moreover, all assets acquired during marriage are presuned to be
community property, in which each spouse is considered to own a
present undivided one-half interest. La. Cv. Code Ann. arts.
2336, 2340 (West 1985). Although this presunption is rebuttable,
it is not overcone by nmerely showing that title is taken in the

name of one spouse only. Catalano v. United States, supra at

1060; Biondo v. Biondo, 99-0890, p.10 (La. App. 1 Gr. 7/31/00),

769 So. 2d 94, 102. Property “acquired with community things” is

al so defined generally as community property, while property

2 Black's Law Dictionary 23 (7th ed. 1999) defines “acquet”
as follows: “Property acquired by purchase, gift, or any neans
ot her than inheritance; profits or gains of property between
husband and wife.”
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acquired prior to marriage, by gift or inheritance to one spouse,
or “wth separate things” is included in the definition of
separate property. La. Cv. Code Ann. arts. 2338, 2341 (\West
1985).

Wth respect to life insurance in particular, there exists a
substanti al body of caselaw, at both the State and the Federal
| evel s, that attenpts to parse the relationship between such
policies and the above conmmunity property maxi ns. The Court of
Appeals for the Fifth Grcuit, to which appeal in this case would

normally lie, addressed this issue in Catalano v. United States,

supra. In that case the husband acquired a policy of life
insurance on his life with community funds and naned his wfe as
both owner and beneficiary. 1d. at 1060. Upon the husband s
deat h, the Conm ssioner asserted that one-half of the proceeds
shoul d be included in his gross estate under section 2042. 1d.
The Court of Appeals, however, reasoned:

The Loui siana jurisprudence is well settled that life

i nsurance policies on the life of the husband

unconditionally owed by the wife or in which she is

the irrevocabl e beneficiary are, as a matter of |aw,

deened part of her separate estate. They therefore are

not within the Louisiana presunption that all property

acquired during the marriage is comunity property. * *

* [ILd. at 1061-1062.]

The court then held that “where a husband takes out a policy
of insurance on his life and either irrevocably nanes his wfe
t he beneficiary or nmakes her the owner of the policy, he retains

no interest in the proceeds of the policy under Louisiana | aw



- 11 -

and, therefore, no ‘incidents of ownership’ within Int. Rev.
Code, § 2042.” |d. at 1062. Furthernore, because in these
circunstances the policy inured to the wife’'s separate benefit
fromthe date of its issuance, the court additionally noted that
the wife’'s separate interest was in no way affected by paynent of
premuns fromcommunity funds. [d. at 1060-1061

In reaching the specific holding just described, the Court
of Appeals also nade the foll ow ng broader statenent:

in Louisiana a life insurance policy is a contract su

generis, governed by rules peculiar to itself. It is

the outgrow h of judicial precedent and not of

| egi slation, and, as such, it is not governed by the

articles of the Louisiana Cvil Code as to ownership of

the policy itself or as to ownership of the proceeds. *

* * [Ld. at 1060.]

As support for this proposition, the court cited Sizeler v.

Si zeler, 127 So. 388 (La. 1930). Therein the Louisiana Suprene
Court, after observing that “a life insurance policy is a

contract sui generis, governed by rules peculiar to itself, the

outgrowm h of judicial precedent and not of |egislation”
concl uded that “the proceeds of life insurance policies formno
part of the estate of the deceased, and inure to the beneficiary

‘directly and by the sole terns of the policy itself’”. 1d. at

388-389.
Since 1969, this Court has on several occasions foll owed the

decision in Catalano v. United States, 429 F.2d 1058 (5th Cr

1969), in requiring an interpretation of Louisiana | aw under
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which a policy on the life of one spouse is deened the separate
property of the other spouse when the noninsured spouse is nanmed

as owner and beneficiary of the policy. See Estate of Marks v.

Commi ssioner, 94 T.C. 720 (1990); Bergman v. Comm ssioner, 66

T.C. 887 (1976); Estate of Saia v. Comm ssioner, 61 T.C 515

(1974). Simlarly, respondent maintains that here, too, Catal ano

v. United States, supra, settles the issue in this case in a

manner consistent with respondent’s position and is binding on

this Court pursuant to the rule of Golsen v. Conm ssioner, 54

T.C. 742 (1970), affd. 445 F.2d 985 (10th Gir. 1971).

In Gol sen v. Conm ssioner, supra at 757, this Court

established the rule that we shall “follow a Court of Appeals
deci sion which is squarely in point where appeal from our
decision lies to that Court of Appeals” (the Golsen rule). W
subsequently have further clarified the doctrine s reach,

enphasi zing that it is “a narrow exception” and should be applied
only when the followi ng rationale pronpting its devel opnent rings
true: “where a reversal would appear inevitable, due to the
clearly established position of the Court of Appeals to which an
appeal would lie, our obligation as a national court does not
require a futile and wasteful insistence on our view.” Lardas V.

Comm ssioner, 99 T.C. 490, 494-495 (1992).

Specifically, we have nade clear that the Gl sen rul e does

not apply where the precedent fromthe Court of Appeals contains
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di stingui shable facts or law. See, e.g., Metzger Trust v.

Comm ssioner, 76 T.C. 42, 72-74 (1981) (factual distinctions

render Golsen rule not squarely on point), affd. 693 F.2d 459

(5th Gr. 1982); Kueneman v. Conm ssioner, 68 T.C 609, 612 n. 4

(1977) (distinct |egal questions not governed by the ol sen
rule), affd. 628 F.2d 1196 (9th G r. 1980).

Wth respect to the matter before us, we concl ude that

Catalano v. United States, supra, is not squarely on point within
t he neaning of the Golsen rule. Froma factual standpoint,

Catalano v. United States, supra, established a particular

circunstance in which life insurance policies in Louisiana are
deened to be separate property. Nanely, this is true where one
spouse is designated the owner or irrevocable beneficiary of a
policy on the life of the other spouse. See id. at 1061-1062.
In contrast, the factual scenario we address involves one spouse
bei ng both the insured and the named owner. Accordingly,
respondent’s reliance on the Golsen rule to dictate a particul ar
outcone in this case is m spl aced.

In addition, given that nore than 30 years have passed since

the decision in Catalano v. United States, supra, was issued, we

believe that it is appropriate to consider not only the nore
general i zed pronouncenents nmade therein regarding Louisiana | aw
but al so any subsequent refinenents that m ght be gl eaned from

courts of the State whose law it is our duty to apply. In this
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connection, we note that the decades ensuing since Catal ano have
seen State courts describe Louisiana |law in a manner which seens
to conflict wwth respondent’s argunent that comrunity property
princi pl es govern ownership of neither a policy itself nor its
pr oceeds.

For instance, we highlight two recent cases issued in the
context of a partition upon divorce of a marital community. In

Bi ondo v. Biondo, supra at p.9, 769 So. 2d at 102 (citations

omtted), the court articulated the Louisiana rule as foll ows:

Wiile life insurance is generally considered su
generis under Louisiana law, it is the proceeds of the
life insurance policy, not the policy itself, which are
not subject to clainms of the conmmunity. There is a
clear distinction between the ownership of a policy of
life insurance and the right to receive the proceeds of
a life insurance policy after the death of the insured.
The issue of the ownership of the Iife insurance
proceeds is not before us today. The * * * policy was
acquired during the marriage and the existence of the
|l egal regine and is presuned to be community property.

Simlarly, the court in Kanbur v. Kanbur, 94-775, p.6-7 (La.

App. 5 Gr. 3/1/95), 652 So. 2d 99, 103, further expl ained:

It is well settled in Louisiana that life
i nsurance proceeds, if payable to a nanmed beneficiary
other than the estate of the insured, are not
considered to be a part of the estate of the insured.
The i nsurance proceeds do not cone into existence
during the life of the insured, never belong to him
and are passed by virtue of the contractual agreenent
between the insured and the insurer to the nanmed
beneficiary. Life insurance proceeds are not subject
to the Cvil Code Articles relating to donations inter
vivos or nortis causa, nor are they subject to
community clains or the |laws regardi ng forced heirship.

* * %
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There is a clear distinction between the ownership
of a policy of life insurance and the right to receive
the proceeds of a life insurance policy after the death
of the insured. The issue of life insurance proceeds
is not before us today. The record reveals that the
life insurance policies, annuities and | RAs in question
were comrunity property. * * * The assets in question

were acquired during the existence of the |egal regine

and are presuned to be community property. * * *
See also, to like effect, Standard Life Ins. Co. v. Franks, 278
So. 2d 112, 114 (La. 1973); Allianz Life Ins. Co. v. Cates, 33-
045, p.2-3 (La. App. 2 Cir. 4/5/00), 756 So. 2d 677, 679; Snmith
v. Smith, 95-0913, p.7 (La. App. 1 Gr. 12/20/96), 685 So. 2d
649, 653; Am Health & Life Ins. Co. v. Binford, 511 So. 2d 1250,
1254 (La. C. App. 1987); Berry v. Metro. Life Ins. Co., 327 So.
2d 521, 523-524 (La. Ct. App. 1976).

Faced with these and anal ogous pronouncenents, respondent’s

position is that “Louisiana courts have established different

rules for cases involving the treatnment of proceeds and community
partition cases involving the treatnment of prem uns and/or cash

surrender value of life insurance policies”. Respondent then

summari zes these contrasting rul es:

In community partition cases, there is a presunption
that a policy purchased with community funds is
community property. To rebut that presunption, one
spouse may prove that the other spouse donated funds to
pay the premuns. * * *

I n proceeds cases such as the present case,
however, where the presunption of comunity does not
apply, and the Louisiana courts have directed that the

terms of the contract govern,
decedent was the owner
contract. * * *

the inquiry is whether

based upon the terns of the
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Nevert hel ess, while not without initial appeal, the
difficulty wwth the foregoing theory is that it neither
adequat el y expl ains the Louisiana jurisprudence nor addresses the
interplay of its premse with the test of section 20.2042-

1(c) (1), Estate Tax Regs.

As regards State |aw, Louisiana courts have repeatedly
stated that ownership of policies is governed by community
property principles but ownership of proceeds is not. The
explicit distinction has al ways been between the type of asset
bei ng considered (policy versus proceeds) and never between the
type of case in which the question arises. |In this connection,

Berry v. Metro. Life Ins. Co., supra at 523-524, issued in the

context of a dispute over death proceeds, is illustrative. The
court in that case characterized the underlying policy as a
community asset and the fornmer wife as owner of a one-half
interest therein. 1d. At the sanme tinme, the court nonethel ess
reaffirmed the rule that death benefits are outside of the
community regine and bel ong exclusively to the naned beneficiary.
Id. The fornmer wife was thus held to have no claimto the
proceeds payabl e by beneficiary designation to the decedent’s
sister. 1d. at 522, 524.

Hence, although it is clear under Louisiana | aw that
ownership of life insurance proceeds is governed solely by

contract ternms, such apparently does not prevent a spouse from
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possessing a one-half comunity interest in the policy at the
time of the insured’s death. Furthernore, it is only |ogical
that State-level decisions considering policy ownership wll
typically arise in a context prior to death, such as a partition
whi l e cases brought after death will focus on ownership of
proceeds. In each scenario, the litigants dispute, and the State
court is concerned with deciding, only who is entitled to the
asset, either policy or proceeds, which at that juncture
represents econom c val ue.

Agai nst this backdrop, we enphasize that respondent’s own
regul atory test for inclusion under section 2042(2) turns on who
possesses incidents of ownership in the policy, not in the
proceeds. See sec. 20.2042-1(c)(1l), Estate Tax Regs. In fact,

t he purpose of section 2042(2) is to include in a decedent’s
gross estate the value of life insurance proceeds when the right
to nonetary paynment belongs to one other than the decedent or his
estate. Thus, the question we face here is not the one generally
addressed by the Louisiana courts in the cases regarding
ownership of proceeds after death. Rather, our inquiry is who
owned the policies at issue here under Louisiana |aw, a question
upon whi ch Loui siana courts have expounded primarily in a divorce
setting.

Mor eover, State jurisprudence offers no cogent basis from

whi ch to conclude that the rules used to ascertain policy
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ownership prior to an insured’ s dem se would cease to have any
applicability were a court called upon make such a determ nation
at death. The courts have stated that separate rul es govern
ownership of policies and proceeds, not that distinct bodies of
| aw control policy ownership before versus at the tine of death.
Thus, in absence of any indication to the contrary, it seens
reasonabl e to assune that Louisiana courts would apply a
consi stent set of rules for evaluating policy ownership,
regardl ess of the procedural context. Since Louisiana casel aw
enpl oys general community property principles in this task, we
cannot reject such standards in the matter before us.

We therefore conclude that the three policies of life
i nsurance at issue here nust be presunmed to be community property
under Louisiana law. As the record is devoid of facts sufficient
to rebut such presunption, we hold that in accordance with
section 20.2042-1(c)(1), (5), Estate Tax Regs., decedent
possessed i ncidents of ownership in only one-half of the
policies. Accordingly, only one-half of the proceeds therefrom
is includable in his gross estate, and we need not reach the
parties’ alternative contentions regarding rei nbursenent.

To reflect the foregoing and to give effect to concessions,

Deci sion will be entered

under Rul e 155.




