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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for redeterm nation of an alleged $4,551 deficiency in Federal
i ncone tax and additions to tax that respondent determ ned for
petitioner’s 2002 tax year. Respondent conceded before trial
that petitioner is not liable for an addition to tax under
section 6651(a)(2).! The issues renmining for decision are:

(1) Whether petitioner was required to include in his 2002
taxabl e income a $23,325 distribution froma qualified retirenment
pl an and $387 of interest incone;

(2) whether petitioner is liable for the 10-percent
addi tional tax under section 72(t) on an early distribution from
a qualified retirement plan;

(3) whether petitioner is liable under section 6651(a)(1)
for a $1,023.97 addition to tax; and

(4) whether petitioner is |liable under section 6654(a) for a
$152. 05 addition to tax.

FI NDI NGS OF FACT

Sone of the facts have been stipulated, and the stipul at ed

facts and acconpanyi ng exhi bits are hereby incorporated by

reference into our findings. Using third-party payer

Al section references are to the Internal Revenue Code of
1986, as anended and in effect for the tax year at issue. The
Rul e references are to the Tax Court Rules of Practice and
Pr ocedure.
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i nformati on, respondent concluded that petitioner had received a
$23,325 distribution froman individual retirement account (|RA)
and $387 of interest incone. Respondent issued the notice of
deficiency on Cctober 17, 2005. Petitioner filed a tinely
petition with this Court on January 17, 2006, and filed an
amended petition on March 9, 2006. Petitioner resided in Nevada
when he filed the petition and the anmended petition. A trial was
hel d on Novenber 6, 2007, in Reno, Nevada.

OPI NI ON

VWhet her Petitioner Had Unreported | ncone

CGenerally, the Comm ssioner’s determ nation of a deficiency
is presuned correct, and the taxpayer has the burden of proving

it wong. See Rule 142(a); Welch v. Helvering, 290 U. S. 111, 115

(1933). In unreported inconme cases, however, the presunption of
correctness does not attach unless the Comm ssioner first
establishes a mnimal evidentiary foundation for the deficiency.

See Weinerskirch v. Conm ssioner, 596 F.2d 358, 360-362 (9th Gr

1979), revyg. 67 T.C. 672 (1977).

In Wei nerskirch, the Court of Appeals for the Ninth Crcuit

i nposed the evidentiary foundation requirenent in |ight of the
Comm ssi oner’ s unsupported assertion that the taxpayer had earned
$30,000 selling illegal drugs. 1d. at 362. The Conm ssioner
sought to include that anmount in the taxpayer’s incone but did

not present any evidence |linking the taxpayer to the illegal
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sales or reflecting the anount of proceeds the taxpayer actually
received. 1d. at 361-362. The Court of Appeals refused to allow
t he presunption of correctness to attach, enphasizing the
unfairness that would result if the Conmm ssioner were allowed to
affix the prejudicial |abel of drug deal er on the taxpayer
W t hout any evidence to support it. 1d. at 362.

This is not to say that the requirenment in Weinerskirch is

difficult to satisfy. The requisite evidentiary foundation is
i ndeed m ni mal and need not include direct evidence |inking the
taxpayer to an incone-producing activity. See Rapp v.

Comm ssioner, 774 F.2d 932, 935 (9th Cr. 1985); Curtis v.

Comm ssioner, T.C Meno. 2001-308, affd. in part and revd. on

anot her issue 73 Fed. Appx. 200 (9th Cr. 2003).

In Rapp, the Court of Appeals held that the Conm ssioner had
satisfactorily linked the taxpayers to incone-producing
activities--including enploynent, the sale of their hone, and
i nvol venment with a busi ness--where the record contained only the
noti ces of deficiency, sumobnses to banks and other third
parties, and other docunents prepared by the Comm ssioner. Rapp

v. Conmm ssioner, supra at 935. That evidence suggested that the

Comm ssi oner possessed direct evidence |linking the taxpayer to
t he i ncone-producing activities even if that direct evidence was

not itself in the record. | d.
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Further, the taxpayers did not dispute their alleged
connection to the income-producing activities and argued only
that the Conm ssioner did not consider “legitimte and proper
deductions.” |1d. The Court of Appeals concluded that the |ink
bet ween the taxpayers and the incone-producing activity had been
“sufficiently acknow edged to permt the presunption of
correctness to attach to the Conm ssioner’s determnation.” |d.

Assum ng Wi nerskirch applies in this case despite the fact

that petitioner’s alleged incone was not derived froman ill egal
activity,? we conclude that respondent has established a m nina
evidentiary foundation |inking petitioner with the IRA
distribution and interest incone at issue. Specifically, the
notice of deficiency indicates that the third-party payers paid
petitioner the anbunts in question and reported those paynents to
respondent. Al though direct evidence of the paynents is not in
the record, the notice of deficiency al one suggests, as in Rapp

and Curtis, that respondent possessed such evi dence.

2|t appears that the Court of Appeals has extended its
hol ding in Weinerskirch v. Conm ssioner, 596 F.2d 358, 360-362
(9th Cr. 1979), revg. 67 T.C. 672 (1977), to cases involving
income derived fromlegal activities. See Palner v. IRS, 116
F.3d 1309, 1313 (9th Gr. 1997); Rapp v. Conm ssioner, 774 F.2d
932, 935 (9th Cr. 1985). But see Hardy v. Conm ssioner, 181
F.3d 1002, 1005 (9th Cir. 1999) (“But even if we were to extend
Wei nerskirch to all unreported incone cases as the Third and
Fifth Crcuits have done, the exception only applies when the
Comm ssioner has failed to provide any evidentiary foundation for
the deficiency notice.”), affg. T.C. Meno 1997-97.
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In addition, petitioner does not deny receiving the incone
and instead argues that respondent “failed to recognize,
determ ne and/ or nmake all owance for Petitioner expenses, |osses
and deductions, and excl usions (both business and non-busi ness).”
We view that position as an inplicit acknow edgnent that he
received at | east sonme incone during his 2002 tax year. See Rapp

V. Conm ssioner, supra at 935; Curtis v. Conmi Ssioner, supra

(“Al'so, as in Rapp, petitioner challenged the anmount of rel ated
deducti ons respondent had all owed her, which we view as an
inplicit acknow edgnent of the existence of the income-producing
property.”). Accordingly, we conclude that respondent has
established a mnimal evidentiary foundation and that the
presunption of correctness may therefore attach to respondent’s

deficiency determnation. See Rapp v. Comm ssioner, supra at

935;: Weinerskirch v. Conm ssioner, supra at 361-362.

Petitioner argues that the presunption should not attach
because respondent’s concession as to the section 6651(a)(2)
addition to tax was an adm ssion of error that casts doubt over
the entire notice of deficiency. W disagree. See Avery v.

Commi ssioner, T.C. Meno. 2007-60 n.9 (stating that Comm ssioner’s

concession of section 6651(a)(2) addition to tax did not
invalidate notice of deficiency).
Petitioner thus has the burden to prove that the deficiency

was arbitrary or erroneous. See Hardy v. Conm ssioner, 181 F. 3d
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1002, 1004 (9th Gr. 1999), affg. T.C. Meno. 1997-97. He
advances three argunents in an attenpt to neet that burden.® He
argues that respondent (1) denied him proper due process--
i ncl udi ng an Appeal s conference--before issuing the notice of
deficiency; (2) denied hima proper notice of deficiency “based
upon a true ‘Deficiency’ ”; and (3) determ ned the deficiency
incorrectly by failing to consider his “expenses, |osses and
deductions, and excl usions (both busi ness and non-busi ness).”

These argunents are unavailing. First, we note that “The
provi ding of a conference before the Appellate Division of the
I nternal Revenue Service is not essential to the validity of a

notice of deficiency.” Cupp v. Conmm ssioner, 65 T.C. 68, 83

(1975), affd. w thout published opinion 559 F.2d 1207 (3d Cr
1977). More generally and with respect to petitioner’s second
argunment, the Court will not | ook behind a notice of deficiency
to question the Comm ssioner’s procedures |leading to the

determ nation of a deficiency. See Kantor v. Conm ssioner, 998

F.2d 1514, 1521 (9th Gr. 1993), affg. in part and revg. in part
on anot her ground T.C. Meno. 1990-380. Here, respondent
determ ned a deficiency and issued notice of that deficiency to

petitioner in accordance with applicable law. See secs. 6212,

3Al t hough sec. 7491(a) may shift the burden of proof to the
Comm ssioner in specified circunstances, petitioner did not
satisfy the prerequisites under sec. 7491(a)(1) and (2) for such
a shift.
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7522. Petitioner has not provided any evidence to the contrary.
Wth respect to his final argunment, petitioner has provided no
evi dence of any | osses, deductions, or other itens that m ght
af fect respondent’s deficiency determ nation. See Rapp V.

Conmm ssioner, 774 F.2d at 935 (“The taxpayer has the burden of

proof to substantiate clainmed deductions.”). Accordingly, we
conclude that petitioner has failed to prove that respondent’s
determ nation of unreported taxable inconme was arbitrary or
erroneous.

In addition, we conclude that petitioner is |iable for the
10- percent additional tax inposed by section 72(t) on early
distributions fromqualified retirenment plans, including |IRAs.
See secs. 408(a), 4974(c). Although section 72(t) provides
exceptions to the additional tax, petitioner has the burden to
show t hat an exception applies, and he has not done so. See

Bunney v. Conm ssioner, 114 T.C 259, 265-266 (2000).

Accordi ngly, we sustain respondent’s deficiency determ nation.

1. Additions to Tax

Respondent determ ned that petitioner was |iable for
additions to tax under sections 6651(a)(1l) and 6654(a). Pursuant
to section 7491(c), respondent has the burden of production wth
respect to these additions to tax and is therefore required to
“conme forward with sufficient evidence indicating that it is

appropriate to i npose the relevant penalty.” See Hi gbee v.
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Conm ssioner, 116 T.C 438, 446 (2001). Although respondent

woul d have been relieved of that burden if petitioner had failed
to assign error to the additions to tax, we cannot concl ude that

petitioner failed to do so. See Weeler v. Conmm ssioner, 127

T.C. 200, 206-207 (2006), affd. 521 F.3d 1289 (10th Cr. 2008).
Section 6651(a)(1l) inposes an addition to tax for failure to

file atinmely return unless the taxpayer proves that such failure

is due to reasonable cause and not willful neglect. See United

States v. Boyle, 469 U S. 241, 245 (1985). Petitioner appears to

concede that he did not file a return. 1In his petition, he
asserts that he sent the Internal Revenue Service a Decenber 27
2004, letter “stating why he believed he was not required to file
a return” for his 2002 tax year. Mreover, petitioner has not
presented any evidence to suggest that his failure to file was
due to reasonabl e cause. Accordingly, we shall sustain
respondent’s inposition of the addition to tax under section
6651(a) (1) .

Section 6654(a) inposes an addition to tax on individual
t axpayers who underpay their estimted incone tax. The
Comm ssi oner’ s burden of production under section 7491(c) with
respect to that addition to tax requires the Conmm ssioner, at a
m nimum to produce evidence that a taxpayer was required to nake

an annual paynent under section 6654(d)(1)(B). See \Weeler v.

Conm ssi oner, supra at 211. The amount of any required annual
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paynment is the | esser of (1) 90 percent of the tax shown on the
individual’s return for the year or, if no returnis filed, 90
percent of his or her tax for such year, or (2) if the individual
filed a return for the i mediately preceding tax year, a fixed
percentage of the tax shown on that return. Sec. 6654(d)(1)(B)
When, as here, the Comm ssioner fails to introduce evidence
showi ng whether a taxpayer filed a return for the preceding tax
year and, if so, the anmount of tax shown on that return, the
Comm ssi oner has not satisfied the burden of production because
it is inpossible to determ ne whether the taxpayer had a required

annual paynent under section 6654(d)(1)(B). See \Weeler v.

Comm ssi oner, supra at 211-212. As a result, petitioner is not

liable for the addition to tax pursuant to section 6654(a) for
his 2002 tax year. See id. at 212.

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing and concessi ons nade by the

parties,

Deci sion will be entered

under Rul e 155.




