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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 in effect at the time the petition was

filed.! The decision to be entered is not reviewabl e by any

ot her court, and this opinion should not be cited as authority.
Respondent determ ned a deficiency of $1,382 in petitioners’

2000 Federal incone tax. The sole issue for decision is whether

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year at issue.



petitioners are liable for the 10-percent additional tax under
section 72(t) for an early distribution froma qualified
retirenment plan.

Sone of the facts were stipulated. Those facts and the
acconpanyi ng exhibits are so found and are incorporated herein by
reference. Petitioners’ |legal residence at the tinme the petition
was filed was MKi nney, Texas.

Stephanie S. Barbee (petitioner) was enployed for 7 years by
the Texas Workforce Comm ssion, fornmerly the Texas Enpl oynent
Comm ssion, as an enploynment interviewer. Her agency dealt with
unenpl oynent insurance benefits. Petitioner, as a State
enpl oyee, was a participant in the Enployees Retirenment System of
Texas.

During 1999, petitioner resigned fromher enploynent. At
the tine she left her enploynent, she was not eligible to draw
retirenment benefits fromthe plan. She was, however, entitled to
make wi thdrawals fromthe plan. Petitioner husband R chard L
Bar bee, during the year at issue, was a full-tinme student at the
University of North Texas at Denton, Texas. |In order to defray
M . Barbee’s educational expenses, petitioner wthdrew $13,817.18
during 2000 fromthe Enpl oyees Retirenent System of Texas, and
used those noneys exclusively for paynent of M. Barbee’ s higher
educati on expenses. On their Federal incone tax return for 2000,

pursuant to a Form 1099-R, Distributions From Pensions,
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Annuities, Retirenment or Profit-Sharing Plans, |IRAs, |nsurance
Contracts, etc., issued by the Enpl oyees Retirenment System of
Texas, petitioners reported the $13,817.18 as incone. |In the
noti ce of deficiency, respondent determ ned that petitioners are
liable for the section 72(t) additional tax. |In the explanation
of adjustnents acconpanying the notice of deficiency, the

determ nation is explained as foll ows:

A.  Tax on Premature Distribution

It is determned that you received a distribution froma

retirement plan in the amount of $13,817.00, before age 59-

1/2, which is subject to a 10%early withdrawal tax. The

di stribution does not neet an exception to the early

wi t hdrawal tax. Although you used the funds for higher

educati on expenses, the distribution was not nmade from an

i ndi vidual retirement account. Accordingly, your tax is

i ncreased $1, 382. 00.

Petitioners contend that, because the w thdrawn anmounts were
used exclusively for higher education expenses, they are not
subject to the section 72(t) additional tax. Respondent agrees
that the w thdrawn proceeds were used excl usively for higher
education expenses within the intent and neani ng of section
72(t)(2)(E); however, respondent argues that the Enpl oyees
Retirenent System of Texas is not in the category of qualified
pl ans to which the provisions of section 72(t)(2)(E) are

applicable. Petitioners argue that they consulted various

enpl oyees of the Internal Revenue Service and were advi sed that



the section 72(t) additional tax was not applicable in their
case. Respondent, while agreeing that the proceeds w thdrawn
fromthe Enpl oyees Retirement System of Texas were used
exclusively for higher education expenses under section 72(t)(7),
contends that the distribution petitioners received was not a

w thdrawal froma qualified plan to which the section 72(t)(2)(E)
exception is applicable.

Section 72(t)(1) inposes an additional tax on distributions
froma “qualified retirenent plan” equal to 10-percent of the
portion of such anmount that is includable in gross incone unless
the distribution cones within one of several statutory
exceptions. For purposes of the 10-percent additional tax, a
qualified retirement plan includes both a section 401(k) plan and
an individual retirenment account or individual retirenent
annuity. See secs. 72(t)(1), 401(a), (k)(1), 4974(c)(1), (4),
and (5). The 10-percent additional tax inposed on early
distributions fromqualified retirenment plans does not apply to
distributions froman individual retirenment plan used for higher
educati on expenses of the taxpayer for the taxable year. Sec.
72(t)(2)(E). The term“individual retirenment plan” is defined as
an individual retirement account or individual retirement annuity
(comonly referred to as IRAs). Sec. 7701(a)(37). Retirenent

pl ans qualified under section 401(a) and (k), however, are not



included in the definition of “individual retirenment plan” under
section 7701(a)(37).

Clearly, Congress intended the exception of section
72(t)(2)(E) to apply only to distributions from “indivi dual
retirement plans”; i.e., IRAs, and not to all qualified
retirement plans. See secs. 4974(c)(4) and (5) and 7701(a)(37);
Taxpayer Relief Act of 1997, Pub. L. 105-34, sec. 203(a), 111
Stat. 809. This is evident in the report of the Commttee on the
Budget, which provides:

Penalty free IRA withdrawals for education
expenses--The bill provides that individuals my nake
penalty-free withdrawals fromtheir IRAs to pay for the
under graduat e and graduat e hi gher educati on expenses of
t henmsel ves, their spouses, their children and

grandchildren or the children or grandchildren of their
spouses. [Enphasis added.]

H. Rept. 105-148, at 288-289 (1997), 1997-4 C.B. (Vol. 1) 319,
610-611. The report of the Commttee on the Budget specifically
provides that only withdrawals from I RAs that are used for higher
educati on expenses will qualify as withdrawal s excepted fromthe
10-percent additional tax. 1d. No other types of qualified
pl ans are provided this exenption fromthe section 72(t)
addi tional tax.

A copy of the plan of the Enployees Retirenment System of
Texas was offered into evidence. The explanatory information
about the system states expressly: “Your retirenent programis a

defined benefit plan. It is qualified under Section 401(a) of
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the Internal Revenue Code.” Petitioner, therefore, was not the
beneficiary of an individual retirement plan under section
7701(a)(37), which defines an individual retirenment plan as an
i ndi vidual retirenment account under section 408(a) or an
i ndividual retirenment annuity under section 408(b). 1In short,
petitioners’ claimthat the wthdrawal at issue is excluded from
the 10-percent additional tax is incorrect. The section
72(t)(2)(E) exclusion fromthe additional tax does not apply to
section 401(a) w thdrawal s.

Petitioners argue that they were |led to believe by enpl oyees
and agents of the Internal Revenue Service that the w thdrawal s
in question were not subject to the 10-percent additional tax
because the proceeds were used for higher educational benefits.
Such advice or information was erroneous as relates to the facts
of this case. The lawis well settled that the Conmm ssioner is
not estopped or bound by erroneous representations of agents or

enpl oyees. Estate of Enerson v. Comm ssioner, 67 T.C. 612, 617-

618 (1977); Auto. Cub of Mchigan v. Conm ssioner, 353 U S. 180

(1957). Petitioners also argue that they had other individual
retirement accounts from which they could have nade w thdrawal s
to use for M. Barbee’s higher educational expenses. Petitioners
cite no authority to support that argunent, nor does this Court
have authority to attribute the withdrawal in that manner. The

short answer to that argunent is that petitioners are bound by



the course of action they chose. Since they did not choose to
make their withdrawals fromtheir other IRAs, the Court can only
deci de the tax consequences of the course of action petitioners
chose. The Court, therefore, sustains respondent.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




