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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
THORNTON, Judge: |In these consolidated cases, petitioner
seeks relief fromjoint and several liability under section
6015(b) and (f) with respect to joint returns that she and her

husband filed for 1983 through 1992.1

! References to secs. 6015 and 7491 are to those sections as
added to the Internal Revenue Code by the Internal Revenue
Service Restructuring and Reform Act of 1998 (RRA 1998), Pub. L

105- 206, secs. 3001(a) and 3201, 112 Stat. 726, 734. Unless
(continued.. .)



-2 -
FI NDI NGS OF FACT
The parties have stipulated sone facts, which we incorporate
herein by this reference. Wen she petitioned this Court,
petitioner resided in Blacksburg, Virginia, with her husband, Dr.
Sal vatore D. Barranco (Dr. Barranco).

| . Per sonal Hi st ory/ Househol d Managenent

Petitioner and Dr. Barranco were nmarried during all the
years at issue, as well as up through the trial of this case.
They have three daughters and a son.

When petitioner married Dr. Barranco in 1961, she was in her
second year of nursing school; he was in nedical school. Since
getting married, she has not received other formal education or
gai nful ly worked outside the hone.

During the years at issue, Dr. Barranco was a financially
successful orthopedic surgeon in private practice in Blacksburg,
Virginia. 1In 1983, he was a 50-percent sharehol der of the
medi cal practice corporation in which he practiced. During the
remai ni ng years at issue, he was the sol e sharehol der of the
corporation. Petitioner was not involved in Dr. Barranco’'s

medi cal practice, and he did not usually discuss it wth her.

(. ..continued)
otherwi se indicated, all other section references are to the
I nternal Revenue Code in effect for the years at issue and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedure.
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For the first 15 years of the Barrancos’ narri age,
petitioner handled famly financial matters, paying the famly
bills out of a checking account. About 1976, Dr. Barranco
assuned a large part of this responsibility and eventually
engaged the services of various accountants to assist him He
began having famly bills sent directly to his office, where he
would wite checks to pay them He also began providing
petitioner a monthly “stipend” to cover househol d expenses such
as for groceries, clothing, and incidentals. Petitioner m ght
use any residual anount of the stipends to pay other charges on
her own credit cards. (Otherwise, Dr. Barranco woul d pay her
credit card charges along with other famly bills.) During the
years at issue, the stipend ranged from $2,000 to $3,000 a nonth.
Each year, Dr. Barranco al so gave petitioner an additi onal
mont hly sti pend paynent of |ike amount to buy Christmas gifts for
their children.

The Barrancos’ discussions of famly finances related
primarily to the adequacy of petitioner’s stipend and, on
occasion, to the financing of the various real estate purchases

di scussed bel ow.
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1. The Barrancos' Major Financial Expenditures

A. Real Estate Purchases

Begi nning before and continuing into the years at issue,
petitioner and Dr. Barranco purchased, wth funds provided by Dr.

Barranco, various parcels of Virginia real estate, as foll ows:?2

Dat e Property Purchased
09/ 1975 5.024 acres in Wodland Hi Il Estates
01/ 1976 Two | akeside | ots of undi scl osed acreage at
Smith Mountain Lake, for about $35, 000
10/ 1980 9.119 acres in Muntain View Estates
12/ 1982 5.000 acres in Wodland Hi Il Estates
07/ 1983 5.050 acres in Wodland Hi Il Estates
11/1983 5.020 acres in Wodland Hi Il Estates

In 1977, the Barrancos built a vacation honme on one of the
| akeside lots at Smth Muntain Lake. 1In 1983, they constructed
their primary residence on one of their Wodland H Il Estates
parcel s.?3

Initially, the Barrancos held title to all these properties
(both acreage and i nprovenents) as tenants by the entirety. On
April 21, 1986, Dr. Barranco gave petitioner his interest in al
t hese properties.

Meanwhi l e, in October 1984, petitioner had purchased in her
own nane, with funds that Dr. Barranco had provi ded, an

addi tional 100.7 acres of land adjacent to the 29-plus acres they

2 Unl ess otherwise noted in the chart, the record does not
reveal the cost of these properties.

8 The record is silent as to the Barrancos’ personal
resi dence before 1983.
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had previously acquired in Wodland H Il Estates and Mountain
Vi ew Est at es.
In 1985, the nortgage on the Smth Muntain Lake vacation
home was paid off. In 1989, at an undi scl osed cost, the
Barrancos renodel ed the vacati on hone.

B. Fam |y Vacati ons

In 1984 or 1985, the Barrancos took their son to Scandi navi a
for a couple of weeks. Also during the years at issue, the
Barrancos took three of their children on a bus tour of Italy,
and petitioner and Dr. Barranco took a snowskiing trip to France
with the Atlanta Ski Club. In addition, during the years at
i ssue, Dr. Barranco took a couple of snowskiing trips to
Switzerland with his son, and he al so took annual week-long snow
skiing vacations in Col orado.

C. Daught ers’ Weddi ngs

During the years at issue, each of the Barrancos’ daughters
got married. Dr. Barranco spent approximately $8,000 to $10, 000
on each wedding. Petitioner hel ped plan these weddi ngs but did
not know the total cost.

D. Gfts

For each year at issue, petitioner generally spent at | east
$500 to $1,000 for Christmas presents on each of the Barrancos’
four children. Dr. Barranco also nade gifts to the children

during the years at issue, including these significant gifts, al



- b -
made with petitioner’s know edge: In 1982 or 1983, a Fiat sports
car for one daughter; in 1984, a Mazda 626 autonobile for another
daughter; in 1985, a horse for one daughter; and in 1988, a Ford
Probe autonobile for the son.

Dr. Barranco's Christmas gifts to petitioner during the
years at issue included what she describes as “nice jewelry” and
a fox jacket. His anniversary gifts to her during these years
i ncl uded a di anond engagenent ring and anot her piece of dianond
jewel ry.

E. Oher Cars and Boats

Every 2 or 3 years, Dr. Barranco bought petitioner a new
station wagon. From 1982 until 1987, Dr. Barranco drove a
Por sche aut onobil e provided by his nedical practice corporation.
About 1988, he began driving a Mercedes, also provided by his
medi cal practice corporation. In 1991, Dr. Barranco bought
hi rsel f a Mazda M at a.

During the m d-1970s, the Barrancos used funds earned by
Dr. Barranco to acquire a boat, titled in both their names. In
the early 1980s, the Barrancos traded in this boat and, with
funds earned by Dr. Barranco, bought another one, titled only in
petitioner’s nane.

F. Col |l ege Tuition

During each year from 1983 to 1991 inclusive, at |east one

of the Barranco children was in college. (During 5 of the years



- 7 -
at issue, two or nore of the Barranco children were concurrently
enrolled in college.) Two of the children attended public
uni versities out of State, one attended a private university out
of State, and one attended an in-State university. Dr. Barranco
paid the tuition, room board, and related fees for each child.
Petitioner knew that Dr. Barranco was payi ng these expenses,
al t hough she was unaware of the exact anounts.

[, Dr. Barranco's Tax Evasi on Schene

For each year at issue, Dr. Barranco sought to evade incone
taxes by diverting incone generated by his nedical practice. His
means of this attenpted tax evasion was to wite checks payabl e
to various fictitious individuals or organi zations set up by his
New York City accountant. These fraudul ent *“paynents” were then
cl ai med as deductions on the corporate tax return. After taking
10 percent of the fraudul ent “paynents” as a fee, the New York
City accountant woul d apply the renmaining 90 percent of the
proceeds as Dr. Barranco directed, nmeking deposits into checking
accounts and funds that Dr. Barranco could draw from as needed,
or else into an escrow account that Dr. Barranco used for
i nvestment purposes. Dr. Barranco carried out these acts of tax
evasi on without petitioner’s know edge, consent, or acqui escence.

|'V. The Barrancos' Tax Returns

For each year at issue, petitioner and Dr. Barranco filed a

joint Federal incone tax return. On these joint returns, they
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reported taxable inconme and adjusted gross incone as indicated
bel ow, omtting certain anpunts of gross inconme as a result of
Dr. Barranco’s tax evasion schenme and thereby giving rise to

addi ti onal tax due, as also indicated bel ow *

Adj ust ed
Taxabl e G oss G oss

I ncone I ncone I ncone Addi ti ona

Tax Year Report ed Report ed Onitted Tax Due
1983 $5, 678 * $805, 819 $303, 565
1984 78,722 * 553, 518 189, 632
1985 32,678 * 643, 356 257, 847
1986 47,709 * 521, 829 185, 239
1987 8, 293 $63, 407 600, 934 180, 925
1988 6, 932 49, 881 467,012 106, 855
1989 84, 965 124, 968 625, 858 138, 487
1990 100, 375 146, 371 593, 846 123, 920
1991 — - 57, 027 602, 499 153, 317
1992 248, 397 290, 978 464, 142 53,938
613, 749 732, 632~ 5,878, 813 1, 693, 725

* For 1983-1986, there is no evidence in the record from which the adjusted
gross incone reported by petitioner and Dr. Barranco can be determn ned

Petitioner neither reviewed these joint inconme tax returns
nor questioned Dr. Barranco about any entries on them

V. Dr. Barranco's GQuilty Plea and | ncarceration

In May 1995, Dr. Barranco pleaded guilty to conspiring to
defraud the Internal Revenue Service and evade taxes with respect
to his nmedical practice corporation for the years 1983 through
1992 and to willfully evading taxes on omtted taxable incone in

excess of $1 mllion for the years 1987 through 1992.

4 As far as the record reveals, on the Barrancos’ originally
filed individual incone tax returns for the years at issue, Dr.
Barranco’s nedical practice earnings were reported, apparently
incorrectly, on Schedule C, Profit or Loss From Busi ness. These
anmounts of reported Schedul e C earnings were apparently net of
t he fraudul ent deductions clained on the corporate returns for
Dr. Barranco’s nedi cal practice corporation
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In conjunction with his plea arrangenent, Dr. Barranco filed
amended i ndividual incone tax returns reporting his previously
omtted gross incone for the tax years at issue. Petitioner did
not participate in preparing the anended tax returns filed
pursuant to Dr. Barranco’'s plea arrangenent. Only the 1988
anended tax return bears a signature purported to be
petitioner’s.
In February 1996, Dr. Barranco was sentenced to 27 nonths’
i ncarceration, which he began serving in March 1996. Wile Dr.
Barranco was incarcerated, his nedical practice corporation
continued to pay hima $3,000 nonthly sal ary.

VI . Petitioner’'s Transfer of Property to Children

As previously discussed, in the 1980s petitioner becane the
sole titlehol der of several real properties that had been
acquired with funds provided by Dr. Barranco. These rea
properties included about 130 acres in or adjacent to Wodl and
H Il Estates, the Barrancos’ primary residence situated therein,
and the Smth Muntain Lake vacation honme and lots. In July
1996, petitioner deeded all these real properties to a newy
established limted liability conpany that her four children
owned. I n exchange, petitioner received the children’s note in
the principal sumof $617,400, payable at 3-percent interest in
179 equal paynents of $1,987.89 each, and a final balloon paynent

of $518, 532, due August 1, 2011
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In June 1997, the limted liability conpany transferred back
to petitioner, for no consideration, the primary residence and
the 5.024-acre Wodland Hi |l Estates parcel on which it was
si tuated

VII. Dr. Barranco' s Rel ease

I n Septenber 1997, Dr. Barranco was rel eased from prison
after serving 18 nonths of his 27-nonth sentence. He has since
resunmed his nedical practice. At the tine of trial, he resided
wWith petitioner in their primary residence.

VI, Petitioner’'s Request for Adm nistrative Relief

On or about June 3, 1999, petitioner submtted to respondent
a Form 8857, Request for Innocent Spouse Relief, requesting
relief fromjoint and several liability for the tax years 1983
t hrough 1992 for additional tax that was not shown on the joint
tax returns that she and Dr. Barranco had originally filed. On
Cct ober 20, 2000, respondent issued petitioner a notice of
determ nati on denying the requested relief for the 1988 tax year.
On that sane date, with respect to all the remaining tax years at
i ssue (i.e., 1983-87 and 1989-92), respondent issued petitioner a
notice of deficiency, determning therein that petitioner’s
taxabl e i ncome for those years should be increased to include the

i ncome diverted through Dr. Barranco’ s tax evasi on schene.
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OPI NI ON
For 1988, petitioner has filed a stand-al one petition

pursuant to section 6015(e) (1) contesting respondent’s final
determ nation denying her claimfor relief fromjoint and several
l[itability for that year. For all other years at issue,
petitioner seeks relief fromjoint and several liability by
raising the matter as an affirmative defense in her petition for
redeterm nation invoking this Court’s deficiency jurisdiction
pursuant to section 6213(a). For all years at issue in these
consol i dated cases, petitioner requests relief fromjoint and
several liability under subsections (b) and (f) of section 6015.°

| . St atut ory Backaqgr ound

As a general rule, spouses filing a joint Federal incone tax
return are jointly and severally liable for the full tax
liability. Sec. 6013(d)(3). Section 6015 contains various
exceptions to this general rule. Section 6015(b) provides as
fol |l ows:

SEC. 6015(b). Procedures for Relief FromLiability
Applicable to All Joint Filers.--

(1) I'n general.--Under procedures prescribed
by the Secretary, if--

(A) a joint return has been nade for a
t axabl e year;

5 Sec. 6015 applies to any tax liability that was unpaid as
of July 22, 1998. RRA 1998 sec. 3201(g), 112 Stat. 740.
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(B) on such return there is an

understatenent of tax attributable to
erroneous itens of one individual filing the
joint return;

(© the other individual filing the

joint return establishes that in signing
the return he or she did not know, and
had no reason to know, that there was
such under st at ement ;

(D) taking into account all the

facts and circunstances, it is

i nequitable to hold the other individual
liable for the deficiency in tax for
such taxable year attributable to such
under st atenent ; and

(E) the other individual elects (in such

formas the Secretary may prescribe) the
benefits of this subsection not |ater than
the date which is 2 years after the date the
Secretary has begun collection activities
with respect to the individual making the

el ecti on,

then the other individual shall be relieved of
ltability for tax (including interest, penalties,
and ot her amounts) for such taxable year to the
extent such liability is attributable to such
under st at enent .

Failure to neet any of the section 6015(b)(1) requirenents

precludes the granting of relief. 1In the instant cases, the

parties dispute the following two requirenents: (1) Wether

petitioner

knew or

signing the joint

whet her

it

had reason to know of the understatenents when

returns for the tax years at issue, and (2)

is inequitable to hold petitioner liable for the tax
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deficiencies attributable to the understatenents.® Petitioner

bears the burden of proof. See Rule 142(a); G ossnan V.

Comm ssi oner, 182 F.3d 275, 279 (4th Cr. 1999), affg. T.C. Meno

1996- 452. 7

1. Actual or Constructive Know edge

To qualify for relief under section 6015(b), petitioner nust
establish that she did not know and had no reason to know t hat on
the joint returns there were understatenents of tax attributable
to Dr. Barranco’s omtted nedical practice incone. See sec.
6015(b) (1) (O.

We are convinced that petitioner had no actual know edge of
the understatenents. Accordingly, we focus on the issue of

whet her she had reason to know of the understatenents.

¢ Respondent al so argues that petitioner is ineligible for
relief under sec. 6015 with respect to the 1988 tax year, because
she signed the 1988 anended return with Dr. Barranco.
Consequent |y, respondent contends, there is no 1988
understatenment within the nmeaning of sec. 6015(b) (1) (B)
Petitioner disputes that she signed the 1988 anended return.
Because we decide that petitioner has failed to satisfy other
statutory requirenents for relief under sec. 6015(b), it is
unnecessary to reach this issue, and we do not.

" Effective for court proceedings arising in connection with
exam nations comencing after July 22, 1998, if certain
requi renents are net, sec. 7491(a) shifts the burden of proof to
the Comm ssioner. RRA 1998 sec. 3001(a), 112 Stat. 726.
Petitioner has neither alleged that sec. 7491(a) applies nor
established that the preconditions to its applicability have been
met. Moreover, because sec. 6015(b)(1)(C specifically requires
the relief-seeking spouse to establish that he or she did not
have actual or constructive know edge of the understatenent, the
provi sions of sec. 7491(a) are inapplicable with respect to this
i ssue. See sec. 7491(a)(3).
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A spouse has reason to know of an understatenent “if a
reasonably prudent taxpayer in * * * her position, at the tine
* * * she signed the return, could be expected to know that the
return contained an understatenent or that further investigation
was warranted. * * * The spouse seeking relief has a ‘duty of

inquiry’.” Butler v. Conm ssioner, 114 T.C 276, 283-284 (2000)

(citations omtted).

I n deci di ng whet her a spouse had reason to know of an
understatenent, a key factor is the extent to which famly
expendi tures, of which the spouse had know edge, exceeded

reported incone. See Estate of Jackson v. Conm ssioner, 72 T.C.

356, 361 (1979); Hammond v. Comm ssioner, T.C Meno. 1990-22,

affd. 938 F.2d 185 (8th Cir. 1991).8 Oher relevant factors

i nclude the spouse’s education |evel; her involvenent in the
famly’s business and financial affairs; the presence of |avish
or unusual expenditures as conpared to the famly’'s past incone

| evel s, inconme standards, and spending patterns; and the cul pable
spouse’ s evasi veness and deceit concerning the couple s finances.

See Butler v. Conm ssioner, supra at 284.

Al t hough petitioner did not review the joint returns before

signing them she is charged with know edge of their contents.

8 Cases interpreting forner sec. 6013(e) “remain instructive
as to our analysis of whether a taxpayer ‘knew or had reason to
know of an understatenment pursuant to new section 6015(b).”
Butler v. Conm ssioner, 114 T.C. 276, 283 (2000).
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See Hayman v. Conm ssioner, 992 F.2d 1256, 1261 (2d Cr. 1993),

affg. T.C. Meno. 1992-228; Terzian v. Conm ssioner, 72 T.C 1164,

1170 (1979). Petitioner is thus deened to have known, for
exanpl e, the anobunts of taxable inconme and adjusted gross incone
reported on the joint returns. Although the record does not
reveal with specificity the total amount of adjusted gross incone
the Barrancos reported over the 10 years at issue, it does reveal
that the total ampunts reported were understated by $5,878, 813.
The annual shortfalls ranged froma | ow of $464, 142 (in 1992) to
a high of $805,819 (in 1983). For the years 1987-92 (the only
years for which the record reveals the amunts of gross incone
reported on the Barrancos’ joint returns), the omtted gross
i ncone exceeded the ampbunts of reported adjusted gross inconme by
an annual average of over 670 percent. On the basis of the
limted evidence in the record, it appears that the pattern of
underreporting for the years 1983-86 was simlar.?®

What becane of these |arge anmounts of omtted inconme? From
the limted evidence in the record, we can only concl ude that

they were used largely to finance the Barrancos’ substanti al

® The Barrancos’ 1987-92 joint returns reported total
adj usted gross incone of $732,632 and omitted gross incone of
$3, 354, 291. The record does not contain the Barrancos’ 1983-86
joint returns or otherw se reveal the anpbunt of adjusted gross
income they reported for those years. The record does indicate,
however, that for those years the Barrancos reported total
t axabl e i ncone of $164, 787, while omtting gross inconme of
$2, 524, 522.
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fam |y expenditures during the years at issue.!® These
expenditures included, in addition to the basic |living expenses
required for the Barrancos to live what Dr. Barranco described as
a “nice life”: The purchase of over 110 acres; the construction
of their primary residence; the payoff of the nortgage on their
vacation hone after about 8 years; the renodeling of their
vacati on hone; several European vacations; college tuition, room
and board for each of their four children; weddings for their
t hree daughters; dianond jewelry; and the Barrancos’ purchase of
several cars and a boat for thenselves, as well as at |east three

cars and a horse for their children.

0 The only direct evidence that petitioner offered on this
score cane fromDr. Barranco’s testinony. Although Dr. Barranco
testified that none of the omtted incone was used to benefit the
famly, his testinony fails to account for the disposition of at
| east $4, 890,932 of omitted incone. Mre particularly, Dr.
Barranco testified that 10 percent of the $5,878,813 of omtted
income (i.e., about $587,881) went to the New York City
accountant and that the remaining 90 percent (i.e., about
$5, 290, 932) was pl aced- -

i n checking accounts and funds that | could draw from
if I needed it, and an escrow type of account which
coul d be used for investnent purposes and it was
available. So it was an account that was there. |If it
was needed, | could tap into it.

Dr. Barranco testified that when the authorities uncovered his
tax evasi on schene, there was $400, 000 or $450,000 in the escrow
account which was seized pursuant to the crimnal investigation.
Assumi ng, for sake of argunent, that this representation is true,
it means that at |east $4, 840,932 ($5,290,932 m nus $450, 000) of
the omtted i ncone i s unaccounted for
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Petitioner was aware of all these expenditures. Although
she may not have been aware of the exact dollar anounts of sone
of these expenditures, we believe she was generally aware of what
things cost. After all, she had managed the fam |y’ s personal
finances for the first 15 years of the Barrancos’ marri age.
Throughout the years at issue, she nmanaged the nonthly stipend
that she used to pay for the famly’s groceries, clothing, and
i nci dental expenses. She al so maintained her own credit card
account. She participated in discussions with Dr. Barranco about
their sizeable real estate acquisitions. She had conpleted a
year of nursing school

It is true that petitioner was excluded fromDr. Barranco’s
busi ness affairs and was unaware of his fraudul ent tax schene.
These considerations weigh in petitioner’s favor. Neverthel ess,
inlight of the totality of facts and circunstances, petitioner
has failed to convince us that a reasonably prudent person in her
position at the tine she signed the return for each year at issue
woul d not have had reason to know that the fam |y expenditures
greatly exceeded reported incone.

For exanple, in 1988 the Barrancos reported adjusted gross
i ncome of $49,881, onitting gross incone of $467,012. That sane
year, petitioner received fromDr. Barranco nonthly stipends
totaling at |east $26,000 to cover househol d expenses and

Christmas gifts. In order for the Barrancos to have subsisted on
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t he $49, 881 of adjusted gross incone reported on the 1988 j oi nt
return, the remaining $23,881 would have had to cover all the
ot her expenditures the Barrancos nade that year: Basic |iving
expenses not covered by the nonthly stipend (e.g., nortgage
paynments, insurance, and taxes); tuition, room and board
expenses associated with two of their children’s coll ege
attendance (one of whomwas at a private university); the
$8, 000-$10, 000 weddi ng expenses for one of their daughters; a
Ford Probe for their son; and all the other itens that all owed
the Barrancos to “live well”, as petitioner states on brief. W
are unpersuaded that a reasonably prudent person in petitioner’s
position woul d have t hought that the $49,881 of gross incone
reported on the Barrancos’ joint return was sufficient to cover
all these expenditures. The record does not suggest that the
Barrancos had available to themresources other than the omtted

income to support their lifestyle.

On brief, petitioner contends that the Barrancos’ lifestyle
was not |avish or unusual, but it was sinply the “lifestyle of a
har d- wor ki ng orthopedi c surgeon’s famly.” In support of this

contention, petitioner states on brief that “orthopedi c surgeons
generally do have very good incones”. Therein lies the rub

Al t hough the Barrancos were enjoying the lifestyle of a “hard-
wor ki ng orthopedi c surgeon’s famly” during the years at issue,

Dr. Barranco and petitioner were reporting nmuch | ess than the
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“very good incones” that orthopedic surgeons m ght generally be
expected to earn to support such a lifestyle. On the basis of
all the evidence, we believe that petitioner should have been
aware of this discrepancy.

Petitioner testified that after Dr. Barranco comenced his
medi cal practice (sonetinme well before 1983), their lifestyle
“kept getting better and better” because he “was nmaki ng nore
money * * * as far as | was concerned”. Yet in 1983, the
Barrancos’ reported i ncone dropped precipitously, we surm se, for
in that year their joint return omtted $805,819 of gross
incone. ! As previously discussed, petitioner is charged with
know edge of the anounts of inconme reported on the joint returns.

See Hayman v. Conmi ssioner, 992 F.2d at 1261; Terzian V.

Conmi ssioner, 72 T.C. at 1170.

The pattern persisted for the next 9 years: the Barrancos’
joint returns continued to omt very |arge anounts of gross
inconme even as their lifestyle kept getting “better and better”
They acquired parcels of real property substantially greater than

t he amounts they had acquired before the tax years at issue; they

1 The record does not reveal how much gross incone the
Barrancos reported for any year before 1983. The evidence does
i ndi cate, however, that Dr. Barranco’s tax evasion activities
commenced in 1983, at a tinme when the Barrancos’ |ifestyle had
been steadily inproving. Accordingly, we infer that in 1983
there was a falling off in the Barrancos’ reported inconme nore or
| ess conmensurate with the $805, 819 of gross incone that was
omtted fromthe Barrancos’ 1983 joint return.
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constructed their personal residence and renodel ed their vacation
home; they paid coll ege expenses for four children; they
vacationed in Europe several tines; and they bought nunerous new
cars for thenselves and their children.

We believe that the ostensible falling off of the Barrancos’
reported incone in 1983 and subsequent years was so great, and
t he di screpancy between their reported inconme and their ever-
inproving lifestyle so pronounced, as to reasonably put
petitioner on notice of the need to nmake further inquiry. Cf

Price v. Comm ssioner, 887 F.2d 959, 965-966 (9th Gr. 1989).

Petitioner argues that she had no constructive know edge of
the omtted i nconme because she never reviewed the tax returns
before signing them Petitioner, however, “cannot be excused for
her failure to review a return she signed under penalties of
perjury, even though it was her habit all during her married life

to sign any docunent her husband asked her to sign.” Terzian v.

Conmi ssi oner, supra at 1170.

In sum petitioner has failed to establish that a reasonably
prudent person in her position at the tine she signed any of the
joint returns could not be expected to know that they contained
understatenents or that further investigation was warranted.

I11. Section 6015(b)(1)(D) Equity Analysis

Not wi t hst andi ng our foregoing conclusions, if we were to

assunme, for sake of argunent, that petitioner had neither actual
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nor constructive know edge of the understatenents, her claimfor
relief pursuant to section 6015 nust still fail. As discussed
bel ow, the evidence indicates that pursuant to section
6015(b)(1)(D) it would not be inequitable to hold petitioner
liable for the deficiencies attributable to the understatenents
i n question.

A material factor that infornms our analysis under section
6015(b) (1) (D) is whether there has been a “significant benefit to

the spouse claimng relief”. Jonson v. Comm ssioner, 118 T.C

106, 119 (2002) (citing Haynman v. Conmi ssioner, supra at 1262).12

Petitioner alleges that she did not benefit fromthe
understatenents in question. On brief, petitioner states: “The
noney that should have been paid to the Internal Revenue Service
* * * was taken by * * * [Dr. Barranco’s] accountant or was * * *
eventual ly seized.” Petitioner, however, fails to account for at

| east $655, 844 of the $1, 693, 725 total understatenents.®

2 The “equity” test of sec. 6015(b)(1)(D) is virtually
identical to the “equity” test of former sec. 6013(e)(1)(D)
therefore, cases interpreting former sec. 6013(e)(1)(D) inform
our analysis pursuant to sec. 6015(b)(1)(D). Jonson v.

Comm ssioner, 118 T.C 106, 119 (2002).

3 As previously noted, Dr. Barranco testified that his
accountant wi thheld 10 percent (i.e., approximtely $587,881) of
the $5,878,813 of income omtted during the 10 years at issue and
that an estimted $400, 000 or $450, 000 was seized fromhis
i nvest ment accounts pursuant to the crimnal investigation of his
tax fraud. The understatenents for the years at issue total
$1,693,725. Thus, Dr. Barranco's testinony fails to account for
at | east $655,844 of the total understatenents ($1,693,725 m nus
($587, 881 pl us $450, 000)).

(continued...)
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We have previously concluded that the Barrancos’ lifestyle
during the years at issue was in all probability financed in
significant part by inconme omtted fromthe joint returns. Money
being fungible, it follows, in the absence of contrary evidence,
that their lifestyle was also financed, directly or indirectly,
by t he under st at enents.

For each year at issue, petitioner enjoyed the lifestyle
afforded, directly or indirectly, by the tax savings, and
petitioner thereby benefited fromthe tax savings. More
particularly, in 1986 Dr. Barranco gave petitioner his interest
in: (1) Their personal residence, which they constructed in
1983; (2) nore than 29 acres underlying or adjacent to their

personal residence; and (3) their |akeside vacation hone.* In

13(...continued)

I n doing these mat hematics, we give petitioner the benefit
of the doubt by assum ng, w thout deciding, that the accounted-
for omtted inconme (i.e., the $587,881 paid to the accountant and
t he $400, 000 or $450,000 all egedly seized fromDr. Barranco’s
i nvest ment accounts) should be counted entirely against the
under st at enent s.

In determining the $1, 693, 725 anount of understatenents, we
have assuned (consistent with petitioner’s position in this
proceedi ng), but have not decided, that she did not sign the 1988
amended return.

4 Both petitioner and Dr. Barranco testified that Dr.
Barranco nade these transfers to protect his property interests
frompotential malpractice claimnts. Respondent argues that
under Virginia |law, because petitioner and Dr. Barranco fornerly
held the real estate as tenants by the entirety, these properties
woul d have been exenpt fromthe clains of creditors who did not
have joint judgnents against petitioner and Dr. Barranco. See
Rogers v. Rogers, 512 S. E 2d 821, 822 (Va. 1999) (citing
Vasilion v. Vasilion, 66 S. E.2d 599 (Va. 1951)). W need not

(continued.. .)
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1984, petitioner also acquired--wth funds provided by Dr.
Barranco--over 100 acres. Contrary to petitioner’s suggestion on
brief, we do not believe that such itens represented nere “norna
support”. On the basis of all the evidence, we concl ude that
petitioner significantly benefited fromthe understatenents in

tax. See Cdevenger v. Comm ssioner, T.C Meno. 1986-149 (hol ding

it was not inequitable to deny relief under fornmer section
6013(e) where understatenments inproved a couple’s jointly owned
home, sole title to which the relief-seeking taxpayer received in
a divorce settlenent), affd. 826 F.2d 1379 (4th Cr. 1987); see
al so Estate of Krock v. Comm ssioner, 93 T.C. 672, 681 (1989)

(requiring specific facts regarding lifestyle expenditures, asset
acqui sitions, and dispositions of tax savings to prove no

significant benefit); Von Kalinowski v. Conm ssioner, T.C Meno.

2001- 21 (receiving $500,000 over 15 years was a significant
benefit); French v. Conm ssioner, T.C Meno. 1996-38 (rejecting

t he taxpayer’s argunent that $150,000 in certificates of deposit
sourced to understatenent “nerely anounted to normal support”
where the taxpayer could not account for how it was spent).

Mor eover, since Dr. Barranco’'s release fromprison, he has

resided with petitioner in the Barrancos’ primary residence (of

1. ..continued)
decide this hypothetical issue of Virginia |aw. \Watever Dr.
Barranco’s notives m ght have been in making the transfers, the
fact remains that he nmade them Furthernore, petitioner clearly
benefited fromthese transfers, as illustrated by her subsequent
transfer of the properties to her children in 1996, in return for
their note to her in the principal sumof $617, 400.
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whi ch petitioner was sole owner at the tine of trial) and has
resunmed his nedical practice, which is the couple’s primary
source of incone. Petitioner “continues to enjoy the lifestyle
and financial security that are largely attributable to her

husband’ s assets and incone.” Von Kalinowski v. Conni ssioner,

supra; see Lauer v. Conm ssioner, T.C Meno. 1994-579. On the

basis of all the evidence, we conclude that denial of relief from
joint and several liability will not result in econom c hardship
for petitioner. There is no suggestion in the record of spousal
abuse or duress. These considerations support our concl usion
that it would not be inequitable to deny petitioner the requested
relief fromjoint and several liability.

Accordingly, we hold that petitioner is not entitled to
relief under section 6015(Dhb).

| V. Relief Under Section 6015(f)

Petitioner contends that respondent abused his discretion in
denyi ng her request for relief fromjoint and several liability
under section 6015(f).

Wiere relief is unavailable to an individual under section
6015(b), the Secretary may provide relief under section 6015(f)
if “taking into account all the facts and circunstances, it is
inequitable to hold the individual liable for any unpaid tax or
any deficiency (or any portion of either)”. Sec. 6015(f).
Essentially the sane | anguage appears in the equities test of

section 6015(b)(1)(D). Butler v. Conm ssioner, 114 T.C at 291.

Havi ng concluded, in light of all the facts and circunstances,
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that it is not inequitable to deny petitioner the requested
relief under section 6015(b)(1)(D), it follows that respondent

did not abuse his discretion in denying relief under section

6015(f). See At v. Comm ssioner, 119 T.C. __ (2002).

I n reaching our holdings, we have considered all argunents
the parties have made. Argunents not addressed herein we have
concluded are irrelevant or without nerit.

To reflect the foregoing,

Decisions will be entered

for respondent.




