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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

THORNTON, Judge: These cases were consolidated for trial,
briefing, and opinion. By separate notices of deficiency,

respondent determ ned the follow ng deficiencies, additions to
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tax, and penalties with respect to each petitioner’s Federal
i ncone taxes:!?

Robert L. Beck

Additions to Tax Penal ti es
Year Defi ci ency Sec. 6651(a) (1) 1Sec. 6663(a)
1991 $50, 232 $12, 558 $37, 674
1992 50, 051 12, 513 37,538
1993 58, 916 14, 729 44 187
1994 83, 789 20, 947 62, 842
1995 79, 636 23, 049 59, 727

! The notice of deficiency states that if “it is
determ ned t he underpaynent is not due to fraud, then
the accuracy rel ated penalty per Internal Revenue Code
Section 6662(a) would be applicable.”

Mar querite Beck

Additions to Tax

Year Defi ci ency 1Sec. 6651(f) Sec. 6654(a)
1991 $43, 671 $32, 753 $2, 496
1992 41, 045 30, 784 1, 790
1993 50, 049 37, 537 2,097
1994 68, 890 51, 667 3,575
1995 76, 387 57, 290 4 142

! The notice of deficiency states that if “it is
determned the failure to file is not due to fraud,
then the delinquency penalty rate of 25 percent, per
I nt ernal Revenue Code Section 6651(a) woul d be
applicable.”

In his answer to Robert L. Beck’s (Dr. Beck’s) petition,

respondent conceded the fraud penalties under section 6663(a) for

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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all years in issue, and asserted in the alternative accuracy-

rel ated penalties under section 6662(a), as foll ows:

Penal ti es
Year Sec. 6662(a)
1991 $10, 046
1992 10, 010
1993 11, 783
1994 16, 758
1995 15, 927

In his answer to Marguerite Beck’s (Ms. Beck’s) anended
petition, respondent conceded the additions to tax under section
6651(f) for fraudulent failure to file and asserted in the
alternative additions to tax for failure to file pursuant to
section 6651(a)(1l) as foll ows:

Additions to Tax

Year Sec. 6651(a)(1)
1991 $10, 918
1992 10, 261
1993 12,512
1994 17, 223
1995 19, 097

After concessions, the issues to be decided are:
(1) Whether Dr. Beck is entitled to dental -practice business
deductions greater than respondent has allowed; (2) whether for
years 1993, 1994, and 1995, Dr. Beck is entitled to clained
| osses allegedly arising froma horse operation; (3) whether Dr.
Beck is entitled to clained net operating | oss carryovers;
(4) whether Dr. Beck’s incone fromhis dental practice and from
oil royalties constitutes community property, taxable one-half to

each petitioner for each year in issue; (5) whether Ms. Beck
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qualifies for relief pursuant to section 66(c); (6) whether
petitioners are liable for additions to tax pursuant to section
6651(a)(1) for failure to file tinely returns; (7) whether Dr.
Beck is liable for accuracy-rel ated penalties pursuant to section
6662(a); and (8) whether Ms. Beck is liable for additions to tax
pursuant to section 6654(a) for underpaynent of estinated taxes.?

Pr ocedur al Backgr ound

On August 28, 1998, petitioners filed their petitions with
this Court. They were then represented by John Wells (Wells).
By Court Order dated January 14, 1999, the cases were cal endared
for trial at the session of the Court commencing May 17, 1999, at
Houst on, Texas.

On February 1, 1999, Wells filed a notion to wthdraw as
counsel. On February 3, 1999, the Court granted Wells’s noti on.
After unsuccessfully attenpting to secure petitioners’
cooperation in preparing a stipulation of facts, on February 19,

1999, respondent sent a letter to each petitioner, requesting
themto respond in witing to his proposed stipulations of facts
and evidence contained in 110 separately nunbered paragraphs. On

the sane date, respondent mailed to each petitioner and filed

2 Robert L. Beck’s (Dr. Beck’s) self-enploynment tax, self-
enpl oynment tax deduction, and the anmounts of his allowable
personal exenption and standard deduction are conputati onal .
Simlarly, the anounts of Marguerite Beck’s (Ms. Beck’s)
al I onabl e personal exenption and standard deduction are
conput at i onal



- 5 -

with the Court, pursuant to Rule 90, respondent’s request for
adm ssions, reflecting substantially the sane matters contai ned
in respondent’s proposed stipulations of fact.

On April 2, 1999, Lorenzo W Tijerina (Tijerina) filed an
entry of appearance on behalf of Dr. Beck. Also on April 2,
1999, Dr. Beck filed a notion to continue the trial, on the
ground that Tijerina needed additional tinme to famliarize
himself with the case and consult with Dr. Beck and respondent’s
trial attorney.

On April 5, 1999, respondent filed a notion for an order to
show cause why his proposed stipul ations should not be deened
accepted pursuant to Rule 91(f).

On April 7, 1999, the Court entered two Orders:

(1) Extending the tinme to April 28, 1999, for petitioners to file
their responses to respondent’s requests for adm ssions; and
(2) ordering petitioners to show cause on or before April 28,
1999, why the facts and evidence set forth in respondent’s
proposed stipul ati ons should not be accepted as established for
pur poses of these cases.

On April 29, 1999, Dr. Beck filed substantially identical
responses to both respondent’s request for adm ssions and the
Court’s Order to Show Cause Under Rule 91(f). In his responses,
Dr. Beck refused to admt or stipulate anything except a few of

the nost basic facts, often stating sinply “Not Admtted” or
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“Not Stipul ated”, providing no reasons upon which he based his
refusal to admt or stipulate, contrary to the requirenents of
Rul es 90(c) and 91(f)(2). Ms. Beck filed no response to
respondent’ s request for adm ssions or to the Court’s Order to
Show Cause pursuant to Rule 91(f).?3

On May 4, 1999, the Court granted Dr. Beck’s notion for a
conti nuance and discharged its Order to Show Cause Under Rule
91(f). In the Court’s notice setting case for trial, dated May
21, 1999, the cases were calendared for trial at the session of
the Court comrenci ng Cctober 25, 1999, in Houston, Texas.

On June 4, 1999, respondent once again filed a notion to
show cause why proposed facts in evidence should not be accepted
pursuant to Rule 91(f). The subject nmatter of respondent’s Rule
91(f) notion was the facts and evidence set forth in those
par agraphs of respondent’s requested adm ssions and proposed
stipulations of facts to which Dr. Beck had failed to agree in
his previous responses. On June 7, 1999, the Court granted
respondent’s notion and ordered petitioners to file a response
and show cause, on or before June 28, 1999 (subsequently,
enlarged to July 13, 1999, by Court Order dated June 30, 1999),
why the matters set forth in respondent’s notion papers shoul d

not be deenmed adm tted for purposes of these proceedi ngs.

3 Consequently, pursuant to Rule 90(c), each matter set
forth in respondent’s requested adm ssions was deened admtted as
to Ms. Beck.
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Petitioners filed no responses to the Court’s order.* On July

29, 1999, the Court ordered that its June 7, 1999, Oder to Show
Cause be nade absol ute.

Consequently, all matters contained in respondent’s 110
par agraphs of requested adm ssions and proposed stipul ations were
deened adm tted and/or stipulated by Ms. Beck and either
actually admtted or stipulated or deened stipulated by Dr. Beck

On Cctober 20, 1999, Tijerina filed a notion to wthdraw as
counsel. The Court granted Tijerina s notion.

At trial, petitioners appeared pro sese. Dr. Beck stated
that he had no objection to the adm ssion into evidence of the
vari ous docunents that were the subject of respondent’s requested
adm ssi ons and proposed stipul ations.

FI NDI NGS OF FACT

The adm tted facts, deened stipul ations, and correspondi ng
exhibits are incorporated herein by this reference.

When petitioners filed their respective petitions, they each
resided in San Antonio, Texas. Petitioners were married during

the years in issue, and continued to be married, though separated

4 The Court’s June 7, 1999, Order to Show Cause, sent by
certified mil to each petitioner, was returned unclained by Ms.
Beck. The Court’s June 30, 1999, Order, which enlarged the tine
for petitioners to respond to the June 7, 1999, Order to Show
Cause, also sent by certified mail to each petitioner, was not
returned uncl aimed by either petitioner.
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and in the process of obtaining a divorce, at the tinme of trial.
Throughout the years in issue, petitioners resided together in
the State of Texas.

Dr. Beck attended the University of Virginia, Duke
University, and Harvard University. He has degrees in nedicine
and dentistry. During the years in issue, he was a sel f-enpl oyed
dentist in San Antonio, Texas.

In 1987, the Texas State Board of Dental Exam ners (the
board), created by the Texas |l egislature, revoked Dr. Beck’s
dental license. In 1988, Dr. Beck filed suit in Texas State
court to set aside the revocation. On April 1, 1992, the board
and Dr. Beck entered into an agreed board order pursuant to which
Dr. Beck’s license was suspended for 3 years with all but the
first 90 days being a probationary period. The |lawsuit brought
by Dr. Beck agai nst the board was di sm ssed as noot.

During this process, Ms. Beck was active in efforts on her
husband’ s behal f to dissolve the board. She first contacted
Texas Attorney Ceneral Jim Maddox, and in 1989 she contacted
Texas Attorney Ceneral Richard “Racehorse” Haynes. She
eventual | y persuaded a fornmer board investigator to testify as a
witness for Dr. Beck at the hearings before the Texas State

| egi sl ature regardi ng dissolution of the board.?®

5> The board was dissolved in 1994 and reestablished during
the 1995 Texas | egislative session.



- 9 -

During the years in issue, Ms. Beck occasionally worked in
Dr. Beck’s dental office and participated in recruiting enpl oyees
for his dental practice (the dental practice). A fewtines each
week, Ms. Beck called the dental practice to ask the practice
adm ni strator how much noney the office received for the day.

Ms. Beck was a signatory on the dental practice’ s bank
account at Nation’s Bank (the dental practice account). From
Decenber 1993 to January 1995, petitioners maintained a joint
personal account at Frost National Bank (the joint account). 1In
addi tion, from Novenber 1994 through January 1996, Ms. Beck was
the sole signatory to an account at Frost National Bank (the
separate account).

Dr. Beck enployed a practice adm nistrator who handl ed his
dental office affairs. The practice admnistrator would fill out
checks to pay substantially all of the dental practice expenses.
Either Dr. Beck or Ms. Beck would sign the checks.

Dr. Beck accepted paynent for his dental work in cash as
wel | as checks. The dental practice offered its services at a
discount if the patient paid cash. The dental practice enpl oyees
turned over to Dr. Beck all cash paynents received.

During 1993 and 1994, the dental practice would receive
fromits patients, on average, $3,000 a day in cash. From 1991
t hrough 1994, only one cash deposit, in the anount of $2,000, was

made to the dental practice account.
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In 1994, Ms. Beck deposited approximately $11,691 into her
separate account, nostly in cash. In 1995, she nmade deposits of
approximately $54,616 into the separate account, nostly in cash.
The primary source of these deposits was income fromthe dental
practice. 1In 1994, Ms. Beck nmade cash deposits totaling at
| east $6,120 to petitioners’ joint account.

From 1977 t hrough Septenber 1995, Dr. Beck, either singly or
with his former wife, E. Roman Beck, owned or controlled the
ownership of nore than 100 acres in Blanco Hlls County Estate in
Bexar County, north of San Antoni o, Texas (the Blanco property).
In a foreclosure sale on Cctober 3, 1995, the Bl anco property was
sold to an unrelated third party for $290,000. On Cctober 15,
1995, M's. Beck purchased the Bl anco property fromthe third
party, in exchange for a note in the principal amunt of
$331, 845, executed by Ms. Beck and secured by a lien on the
Bl anco property. Ms. Beck used incone fromDr. Beck’s denta
practice to purchase the Bl anco property.

Petitioners’ Tax Returns

Dr. Beck filed no Federal income tax returns for taxable

years 1991 through 1994 until Septenber 1, 1995.° For each year

6 Dr. Beck was granted extensions to file Federal incone tax
returns for each of the taxable years in issue and filed his
returns on the dates indicated bel ow

(continued. . .)
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inissue, Dr. Beck clained a filing status of married, filing
separate. Ms. Beck filed no Federal income tax returns and paid
no estimated i ncone taxes for any of the years in issue.
For the years in issue, Dr. Beck reported on Schedule C
Profit or Loss From Business (Sole Proprietorship), inconme and

expenses from “Dental Medical Services” as foll ows:

Net Profit
Year G oss | ncome Tot al Expenses (or Loss)
1991 $388, 429 $373, 590 $14, 839
1992 551, 770 579, 198 (27, 428)
1993 592, 960 529, 114 63, 846
1994 645, 960 585, 831 60, 129
1995 562, 892 377,218 185, 674

For each year in issue, Dr. Beck reported on Schedul e E
Suppl emrental | nconme and Loss, $1,020 net incone from oi
royal ties.

For taxable years 1993, 1994, and 1995, Dr. Beck reported
| osses on Schedule F, Profit or Loss From Farm ng, of $98, 850,
$76, 700, and $9, 854, respectively, relating to an all eged horse
operation. For 1993 and 1994, these reported | osses include
claimed | osses of $30,000 and $25, 000, respectively, described on
each Schedule F sinply as “ONE DEAD HORSE’.

5C...continued)

Taxabl e Date due with
Year Dat e due Ext ensi ons granted Date filed
1991 Apr. 15, 1992 Aug. 15, 1992 Sept. 1, 1995
1992 Apr. 15, 1993 Aug. 15, 1993 Sept. 1, 1995
1993 Apr. 15, 1994 Aug. 15, 1994 Sept. 1, 1995
1994 Apr. 15, 1995 Aug. 15, 1995 Sept. 1, 1995

1995 Apr. 15, 1996 Cct. 15, 1996 Cct. 16, 1996
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For each year in issue, Dr. Beck clainmed net operating |oss

(NCOL) carryovers as follows:

Year NOL Carryover
1991 $367, 251
1992 318, 145
1993 377,950
1994 408, 759
1995 424, 310

Noti ces of Deficiency

In the notice of deficiency issued to Dr. Beck, respondent
determ ned that Dr. Beck had clained and failed to substantiate

certain Schedul e C deductions as foll ows:

C ai med Respondent’ s

Deducti bl e Det erm nati on of Adjustnent to
Year Expenses Deducti bl e Expenses Taxabl e | ncone
1991 $382, 205 $88, 407 $293, 798
1992 591, 436 270, 839 320, 597
1993 1542, 044 288, 668 253, 376
1994 1600, 159 247,194 352, 965
1995 377, 218 110, 174 267, 044

' As previously indicated, for years 1993 and
1994, petitioner’s clainmed Schedul e C deductions were
$529, 114 and $585, 831, respectively. 1In the notice of
deficiency, respondent appears to have overstated the
anounts of deductions clained by Dr. Beck for 1993 and
1994, resulting in excessive adjustnents to taxable
income for these 2 years. W expect these errors to be
corrected in the Rule 155 conputation.

Based on these adjustnents, respondent redeterm ned Dr.
Beck’ s Schedul e C inconme for each year in issue and all ocated
one-hal f of that incone, along with one-half of Schedule E
royalty inconme reported by Dr. Beck for each year in issue, to
Ms. Beck as her comrunity property income. Accordingly, in

separate notices of deficiency, respondent determ ned that Ms.
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Beck had unreported incone and that Dr. Beck is entitled to a
correspondi ng deduction for the community property split of his

i ncome, as foll ows:

Year Anpount

1991 $154, 829
1992 147, 095
1993 1159, 121
1994 1207, 057
1995 226, 869

1 As previously described, it appears that for

1993 and 1994 respondent has overstated the anount of

Dr. Beck’s Schedule C incone, thus resulting in an

overstatenment of the amounts of community property

i nconme for 1993 and 1994. W expect these errors to be

corrected in the Rule 155 conputati on.

Respondent disallowed entirely the Schedule F farm | osses
that Dr. Beck clainmed for 1993, 1994, and 1995, on the ground
that Dr. Beck had not established that each clained | oss
“constitutes an ordi nary and necessary busi ness expense, was
expended, or was expended for the designated purpose.”
Respondent al so disall owed the NOL carryforward deductions that
Dr. Beck clained for each year in issue, on the ground that Dr.
Beck had “neither established * * * [his] entitlenent under the
I nternal Revenue Code to [clain] a net operating |oss nor
substanti ated the anount of any |oss.”

OPI NI ON

Dr. Beck's Schedul e C Deducti ons

For each year in issue, respondent disallowed a portion of

Dr. Beck’s cl ai ned Schedul e C expenses as descri bed above.
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Deductions are strictly a matter of |egislative grace;
petitioners bear the burden of proving that they are entitled to

any deductions clainmed. |INDOPCO, Inc. v. Conmm ssioner, 503 U S

79, 84 (1992).

Section 162(a) allows a deduction for ordinary and necessary
expenses paid or incurred during the taxable year in carrying on
a trade or business. Taxpayers nust nmaintain records sufficient
to establish the anount of their incone and deductions. Sec.
6001; sec. 1.6001-1(a), (e), Inconme Tax Regs.

Dr. Beck has offered no credible evidence to establish that
he is entitled to deduct clainmed Schedul e C expenses greater than
t he anpbunts that respondent has deternmined to be allowable.’
Consequently, we sustain respondent’s determ nations disallow ng

t he cl ai med deducti ons.

" Dr. Beck clainmed that his accounting records were stored
in a “black box” at his office and that this box was m stakenly
renmoved and di sposed of by office cleaning people in February
1995. Dr. Beck’s contention is not credible in light of his
deened stipul ations of fact. The deened stipulations indicate
that according to the office cleaning people involved in the
incident and the police officer who filed a report of the
i nci dent, the dinensions of the discarded box were approximtely
9 by 12 by 4 inches. The deened stipulations also indicate that
Dr. Beck’s 1995 business and accounting records took up severa
five-drawer filing cabinets. In any event, Dr. Beck has not
attenpted to substantiate his clained deducti ons by
reconstructing any expenditures through other credible evidence.
Cf. Watson v. Comm ssioner, T.C Menp. 1988-29.
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Dr. Beck’s Schedul e F Deducti ons

In taxable years 1993, 1994, and 1995, Dr. Beck clai ned
Schedule F losses relating to an all eged horse operation.
Respondent disallowed these | osses in their entirety.

Dr. Beck presented no evidence to denonstrate the existence
of any horse activity. He failed to present any records relating
to the alleged horse activity or to otherwi se substantiate or
even explain the | osses asserted on his returns.® Moreover, Dr.
Beck did not establish that the alleged horse activity was
conducted with the primary purpose of making a profit.

Dr. Beck has failed to establish that he is entitled to
deduct the clainmed Schedule F | osses. Consequently, we sustain
respondent’s determ nations disallowng the clainmed Schedule F
| osses.

Net Operating Loss Carryovers

Dr. Beck claimed, and respondent disallowed, substantial net
operating | oss carryover deductions for each year in issue.

In the case of net operating | oss deductions, as with other
deductions, Dr. Beck bears the burden of proving that he is
entitled to the clained deductions. See Rule 142(a); United

States v. Qynpic Radio & Television, 349 U S. 232, 235 (1955);

8 In particular, with respect to the | osses of $30,000 and
$25, 000, clainmed in 1993 and 1994, respectively for “ONE DEAD
HORSE’, Dr. Beck established neither the existence nor dem se of
any horse.
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Jones v. Comm ssioner, 25 T.C 1100, 1104 (1956), revd. and

remanded on ot her grounds 259 F.2d 300 (5th Cr. 1958); Leitgen

v. Comm ssioner, T.C Meno. 1981-525, affd. per curiam w thout

publ i shed opinion 691 F.2d 504 (8th G r. 1982).

Dr. Beck presented no evidence regarding any of his clained
NOL carryover deductions. Accordingly, Dr. Beck has failed to
establish that he is entitled to the clainmed NOL carryover
deductions. W sustain respondent’s determ nation disallow ng
t hese deducti ons.

Community Property Under Texas State Law

Texas is a community property State. See Tex. Const. art.
16, sec. 15; Tex. Fam Code Ann. sec. 5.01 (Vernon 1993). Under
Texas | aw, community property consists of all property acquired
by either spouse during marriage, except for property acquired by
gift, devise, or descent, or (with certain exceptions) in
recovery for personal injuries sustained by a spouse in marriage.
Tex. Fam Code Ann. sec. 5.01. Property possessed by either
spouse during or at dissolution of the marriage is presuned to be
comunity property--a presunption rebuttable with clear and
convincing evidence. |1d. at sec. 5.02. A spouse’s personal

earnings are comunity property. Wnger v. Pianka, 831 S.W2d

853, 857 (Tex. App. 1992).
Because each spouse is owner of one-half of all comunity

property, each spouse is liable for Federal inconme taxes on such
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share. United States v. Mtchell, 403 U S. 190 (1971); Hopkins

v. Bacon, 282 U. S. 122, 126-127 (1930); Bowing v. United States,

510 F.2d 112, 113 (5th Cr. 1975); Johnson v. Conm ssioner, 72

T.C. 340, 343 (1979).

Petitioners were nmarried to each other throughout the years
in issue. Respondent determ ned that Dr. Beck’s Schedule C and
Schedul e E net profits were community income during the years in
i ssue and that each petitioner is |liable for Federal incone tax
on one-half of this community incone. Neither Dr. Beck nor Ms.
Beck presented any evidence to contest respondent’s
determ nation.?®

We sustain respondent’s determ nation on this issue.

Relief FromLiability Pursuant To Section 66(c)

In her petition, Ms. Beck contends that she “is legally an
“innocent spouse.’” Because Ms. Beck and Dr. Beck did not file
ajoint return for any year in issue, the provisions of section
6015 for relief fromjoint and several liability on joint returns

are inapplicable. Consequently, we construe Ms. Beck’s prayer

® The deened admi ssions and deened stipul ati ons state that
Dr. Beck’s incone reported on Schedul e C and Schedul e E was
community incone during the years in issue.

10 Ms. Beck filed her petition on Aug. 28, 1998. Effective
July 22, 1998, fornmer sec. 6013(e) was repeal ed and
si mul taneously repl aced by sec. 6015 as part of the Internal
Revenue Service Restructuring and Reform Act of 1998, Pub. L.
105- 206, sec. 3201(a), 112 Stat. 734. Sec. 6015 provi des several
avenues of relief fromjoint and several liability, al
(continued. . .)
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for relief as arising under section 66(c), which provides relief
frominconme tax liability with respect to unreported community
incone in certain circunstances. Section 66(c) provides:

SEC. 66(c). Spouse Relieved of Liability in
Certain O her Cases.--Under regul ations prescribed by
the Secretary, if-—-

(1) an individual does not file a joint
return for any taxable year,

(2) such individual does not include in
gross incone for such taxable year an item of
community incone properly includible therein
whi ch, in accordance with the rul es contained
in section 879(a), would be treated as the
i ncone of the other spouse,

(3) the individual establishes that he
or she did not know of, and had no reason to
know of, such item of comunity incone, and

(4) taking into account all facts and
circunstances, it is inequitable to include
such itemof community inconme in such
i ndi vidual s gross incone,

then, for purposes of this title, such item of

community incone shall be included in the gross incone

of the other spouse (and not in the gross incone of the

i ndividual). Under procedures prescribed by the

Secretary, if, taking into account all the facts and
circunstances, it is inequitable to hold the individual
liable for any unpaid tax or any deficiency (or any

portion of either) attributable to any itemfor which

relief is not available under the precedi ng sentence,

the Secretary nmay relieve such individual of such liability.

10, .. conti nued)
conditioned on the electing individual’s having made a joint
return for the year in question. See sec. 6015(a), (b)(1)(A),
and (c)(1); Rev. Proc. 2000-15, 2000-5 I1.R B. 447 (Jan. 31,
2000) .
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Respondent does not dispute that Ms. Beck neets the
requi renents of section 66(c)(1l) and (2). Respondent contends,
however, that she fails to neet the requirenents of section
66(c)(3) and (4). For the reasons discussed below, we agree with
respondent.

Ms. Beck has failed to establish that she did not know of
the subject itens of community income, within the neaning of
section 66(c)(3). Wuether a taxpayer has know edge of an item of
community incone is determned by reference to knowl edge of a
particul ar i ncome-producing activity, rather than of the exact

anount of community inconme. See McGee v. Conmm ssioner, 979 F.2d

66, 70 (5th Cir. 1992) (and cases cited therein), affg. T.C

Meno. 1991-510; Roberts v. Conmm ssioner, 860 F.2d 1235, 1239-1240

(5th Gr. 1988), affg. T.C. Menp. 1987-391. Here, Ms. Beck
clearly was aware that Dr. Beck’s dental practice was an i ncomne-
produci ng activity. Ms. Beck occasionally worked in Dr. Beck’s
office, often called the office to determ ne how nuch noney Dr.
Beck earned on a given day, and during the last 2 years in issue
made substantial deposits of income fromthe dental practice into
her separate bank account and into petitioners’ joint bank
account. After Dr. Beck’s dental |icense was revoked, she was
actively involved in seeking to have the board di ssol ved, thus

denonstrating engagenent in his business affairs.
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Petitioners have presented no evidence to establish that Ms.
Beck was unaware of the Schedule E community incone.

Ms. Beck has also failed to establish that it would be
“Iinequitable” within the neaning of section 66(c)(4) to include
her community share of Dr. Beck’s earnings in her inconme. The
| egislative history of section 66(c)(4) indicates that an
i nportant factor to consider in this regard is “whether the
spouse [who is seeking relief under section 66(c)] benefitted
fromthe untaxed i ncome”. H Rept. 98-432 (Part 2), at 1503
(1984). As previously discussed, in 1994 and 1995, Ms. Beck
made significant deposits of dental practice incone into her
separ ate bank account and petitioners’ joint bank accounts.!! In
1995, M's. Beck used dental practice inconme in purchasing the
nmore than 100 acres of the Blanco property. Ms. Beck has not
shown that she did not benefit fromthe community property
i ncone.

The | ast sentence of section 66(c) (the section 66(c)
equitable relief provision) provides for relief fromliability if

“It is inequitable to hold the individual liable for any unpaid

11 The record does not reveal whether Ms. Beck made simlar
deposits in other years in issue. The record contains no
evidence to indicate that she did not benefit fromthe dental
practice income or fromthe Schedule E incone. W cannot assune
that the m ssing evidence would be favorable to Ms. Beck.
| ndeed, the normal inference is that the m ssing evidence would
be unfavorable. See Pollack v. Conm ssioner, 47 T.C. 92, 108
(1966), affd. 392 F.2d 409 (5th G r. 1968).
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tax or any deficiency * * * attributable to any itemfor which
relief is not available” under section 66(c)(1) through (4). The
section 66(c) equitable relief provision was enacted on July 22,
1998, and applies to any liability for tax arising after such
date or arising on or before such date and remai ning unpaid as of
such date. See Internal Revenue Service Restructuring and Reform
Act of 1998 (RRA 1998), Pub. L. 105-206, secs. 3201(b), 3202(g),
112 Stat. 734, 740. As Ms. Beck’s liability for tax arose prior
to July 22, 1998, and remai ns unpai d, the section 66(c) equitable
relief provision is effective with respect to the instant case.
Respondent contends that denial of relief under the section
66(c) equitable relief provision is not subject to judicial
review. We disagree. The section 66(c) equitable relief
provi sion was enacted in the sane section of the sane |egislation
that created a simlar equitable relief provision under section
6015(f). 1 See RRA 1998 sec. 3201(b), 112 Stat. 734. W have
previously held that in a deficiency proceeding we have authority
to review respondent’s denial of equitable relief under section
6015(f) as part of our traditional authority in deficiency
proceedi ngs to render an opinion regarding affirmative defenses

rai sed by the taxpayer. See Butler v. Conmm ssioner, 114 T.C

12 Sec. 6015(f) provides that if, taking into account al
the facts and circunstances, it is inequitable to hold the
i ndi vidual liable for any unpaid tax or any deficiency, and
relief is unavail abl e under sec. 6015(b) or (c), the Secretary
may relieve such individual of the liability.
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276, 287-292 (2000); see also Fernandez v. Conm ssioner, 114 T.C

324, 328-332 (2000) (Tax Court has authority in “stand al one”
petition filed pursuant to section 6015(e)(1)(A) to review denial
of relief under section 6015(f)). For the sanme reasons di scussed

in Butler v. Commi ssioner, supra, we conclude that in this

deficiency proceeding we have authority to review respondent’s
denial of equitable relief under the |ast sentence of section
66(c) .

Consi stent with our enunci ated standard of review for
respondent’ s deni al of equitable relief under section 6015(f),

see Fernandez v. Commi ssioner, supra at 331; Butler v.

Conmi ssi oner, supra at 291-293, we review the Conm ssioner’s

denial of equitable relief under section 66(c) for abuse of
di scretion.

M's. Beck has not established that respondent abused his
di scretion in refusing her request for equitable relief. As
previ ously discussed, the record indicates that Ms. Beck was
involved in Dr. Beck’s dental practice, was aware of the denta
practice income, and benefited substantially therefrom The
record is devoid of evidence that she was unaware of the Schedul e
E income. Mreover, Ms. Beck has failed to establish that she
woul d suffer economc hardship if the relief were not granted.
Finally, by persistently failing to conply with the Rules and

Orders of this Court and by failing to cooperate with respondent
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in preparing this case for trial, Ms. Beck has denonstrated a
| ack of good faith that we believe is indicative of a |lack of
respect for the Federal inconme tax |aws and the processes of this
Court.

In sum Ms. Beck has not established that respondent woul d
have abused his discretion in denying any request for relief
under section 66(c).

Additions to Tax for Failure To File Tinely Returns

Section 6651(a)(1l) inposes an addition to tax for failure to
file atinmely return unless the taxpayer establishes that the
failure “is due to reasonabl e cause and not due to willfu
negl ect”. Respondent contends that Dr. Beck is liable for
section 6651(a)(1l) additions to tax for failure to file tinely
returns for 1991, 1992, 1993, and 1994, and that Ms. Beck is
liable for the section 6651(a)(1) addition to tax for each year
in issue.

It is undisputed that Dr. Beck did not tinely file Federa
incone tax returns for taxable years 1991, 1992, 1993, and 1994.
Dr. Beck has not established that he had reasonabl e cause for his
failure to file tinmely returns. Accordingly, Dr. Beck is liable
for the section 6651(a)(1) addition to tax for taxable years
1991, 1992, 1993, and 1994.

Ms. Beck failed to file a Federal income tax return for any

year in issue. In her petition, Ms. Beck contends that she “is
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legally inpaired (as a result of nmental illness, traumatic
epi | epsy, and brain danmage) from conprehendi ng or understandi ng
the nature and requirenents of the Internal Revenue Code.”

A taxpayer’s nmental incapacity may constitute “reasonabl e

cause” for failure to file returns. Bl och v. Commi ssioner, T.C

Meno. 1992-1. Judging by Ms. Beck’s deneanor at trial and her
testinony, which was lucid and coherent, displaying at nost
nai vety and poor judgnent rather than nental inconpetence, and in
t he absence of any nedical evidence to the contrary,®® we are
unconvi nced that Ms. Beck was so nentally inpaired that she
coul d not appreciate her legal duty to file returns and pay
taxes, particularly during the years in issue, when she was
actively engaged in the conduct of Dr. Beck’s dental practice.
M's. Beck has not established that she had reasonabl e cause
for her failure to file tinely returns. Accordingly, Ms. Beck
is liable for the section 6651(a)(1) addition to tax for each

year in issue.

3 At trial, the Court admtted into evidence, over
respondent’s objections, a letter that Dr. Beck all eged was sent
to respondent’s auditing agent, which Dr. Beck alleged to contain
medi cal reports regarding Ms. Beck’s “enotional instability and
sensitivity.” After trial, it was discovered that Dr. Beck had
failed to relinquish to the Court this exhibit and other exhibits
that he had proffered and that had been marked for
identification. On Nov. 1, 1999, and Nov. 3, 1999, the Court’s
trial clerk contacted Dr. Beck and requested that he return the
exhibits to conplete the record in this case. After receiving no
response, on Feb. 9, 2000, the Court ordered the m ssing exhibits
stricken fromthe record of these cases.
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Dr. Beck's Liability for Accuracy-Rel ated Penalties

Respondent contends that for each year in issue Dr. Beck is
liable for the section 6662(a) accuracy-related penalty. Section
6662(a) inposes a 20-percent penalty on any portion of an
under paynent that is attributable to, anong other things,
negl i gence or disregard of the rules or regulations. Sec.
6662(b)(1). Negligence is the |lack of due care or failure to do
what a reasonable and ordinarily prudent person would do under

t he sane circunstances. Neely v. Commi ssioner, 85 T.C. 934

(1985). No penalty shall be inposed under section 6662(a) wth
respect to any portion of an underpaynent if it is shown that
there was reasonabl e cause and that the taxpayer acted in good
faith. Sec. 6664(c).

Dr. Beck failed to produce evidence to substantiate the
deductions he clainmed on his Schedules Cand F. His failure to
mai ntain and to produce records of his business activities shows
not only negligence but intentional disregard of rules and
regul ations requiring a taxpayer to keep permanent records
sufficient to establish his gross incone and deductions. See

Crocker v. Comm ssioner, 92 T.C 899, 917 (1989); Schroeder v.

Comm ssioner, 40 T.C. 30, 34 (1963).

Dr. Beck has cone forward with no evidence to establish that
he acted in good faith. As previously discussed, Dr. Beck’s
clains that office cleaning people accidentally discarded all his

busi ness records are not credible. Dr. Beck is liable for the



- 26 -
section 6662(a) accuracy-related penalty with regard to his
entire underpaynent for each year in issue.

Ms. Beck’'s Liability for Section 6654(a) Additions to Tax

Respondent determ ned that for each year in issue, Ms. Beck
is liable for the section 6654(a) addition to tax for
under paynent of estimated tax by an individual. During the years
in issue, Ms. Beck filed no returns and paid no estimated taxes.
Ms. Beck has not shown that any of the exceptions contained
in section 6654(e) apply. Therefore, we hold that she is |iable
for the section 6654(a) addition to tax for each year in issue.

To reflect the foregoing and concessions by respondent,

Decisions will be entered

under Rul e 155.




