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VEMORANDUM OPI NI ON

DAWSON, Judge: This case was assigned to Special Trial
Judge Robert N. Arnmen, Jr., pursuant to the provisions of section
7443A(b) (5) and Rul es 180, 181, and 183.! The Court agrees wth
and adopts the opinion of the Special Trial Judge, which is set

forth bel ow.

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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OPI NION OF THE SPECI AL TRI AL JUDCE

ARVEN, Special Trial Judge: This matter is before the Court

on respondent’s notion to dismss for lack of jurisdiction, as
suppl enented. Respondent maintains that the petition was not
filed by a trustee authorized to bring suit on behalf of Bella
Vista Chiropractic Trust (Bella Vista).? Bella Vista opposes
respondent’s notion to dismss. As discussed in detail below, we
shal |l grant respondent’s notion, as supplenmented, and di sm ss
this case for lack of jurisdiction.

Backgr ound
A. Noti ce of Deficiency

Respondent issued a notice of deficiency to Bella Vista
determ ning deficiencies in its Federal inconme taxes and

accuracy-rel ated penalties under section 6662(a) as foll ows:

Year Defi ci ency Accuracy-rel ated Penalty
1997 $89, 261 $17, 852
1998 106, 028 21, 206

The deficiencies in inconme taxes are based on the disall owance of
deductions clained by Bella Vista on Schedules C, Profit or Loss
From Business. In this regard, respondent determ ned that the

deducti ons:

2 Use of the ternms “trust” and “trustee” (and their
derivatives) are intended for narrative conveni ence only. Thus,
no i nference should be drawn from our use of such terns regarding
any | egal status or relationship.
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are disall owed because you failed to establish the
anmount if any, that was paid during the taxable year
for ordinary and necessary business expenses. And you
failed to establish the cost or other basis of the
property clainmed to have been used in business.

B. Petition

The Court subsequently received and filed a petition for
redeterm nation challenging the notice of deficiency. The
petition was signed by Robert Hogue as Bella Vista s purported
“trustee”.

Paragraph 4. of the petition, which sets forth the bases on
which Bella Vista challenges the notice of deficiency, alleges as
fol |l ows:

(1) The District Director issued a Statutory Notice of
Deficiency claimng petitioner had a tax liability

W thout there being a statutorily procedural correct

| awful tax assessnment. (2) Attached to the Notice of
Deficiency, IRS Form 4549-A, incone tax exam nation
changes, line 11 states, “Total Corrected Tax
Liability.” Respondent has failed to provide the
petitioners [sic] with the internal revenue code
section or regulation that was used to calculate this
total corrected tax liability. (3) The respondent has
failed to provide the petitioners [sic] wth certified
assessnment information as per Internal Revenue

Regul ation 301.6203-1. (4) Respondent has failed to
identify the individual who wll certify to the tax
adj ustnents the determ nation was based on. Therefore,
the deficiency is unenforceable as the determ nation
was based on unfounded evidence. (5) There can be no
meani ngf ul adm ni strative hearing until respondent
provi des petitioner with the above requested
information, and until that tinme, petitioner wll
disagree with all of the alleged Tax Liability. (6)
There has been no neani ngful exam nation of books and
records therefore we believe this is a Naked
Assessment .
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C. Respondent’s Mbdtion and Suppl enent

Respondent filed a nmotion to dismss for |ack of
jurisdiction. In the notion, respondent asserts that this case
shoul d be dism ssed for lack of jurisdiction “on the ground that
the petition was not filed by a trustee authorized to bring suit
on behalf of the trust.”

Upon the filing of respondent’s notion to dismss, the Court
i ssued an Order directing Bella Vista to file an objection, if
any, to respondent’s notion, taking into account Rule 60 and
attaching to its objection a copy of the trust instrunment or
ot her docunentation showing that the petition was filed on behal f
of a fiduciary legally entitled to institute a case on Bella
Vista' s behal f.

Shortly after the issuance of the foregoing Oder,
respondent filed a Supplenent to respondent’s notion to dism ss,
attaching thereto copies of certain docunents that respondent had
just received from Robert Hogue. The Court then extended the
time within which Bella Vista was to file any objection to
respondent’s notion to dismss, as suppl enented.

D. Bella Vista's Objection

Utimately, the Court received an (bjection, |eave for the
filing of which was granted, to respondent’s notion to dism ss,
as supplenented. The Qbjection, which was signed by Robert

Hogue, has as its core thesis that this case should be
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di sm ssed for |lack of Subject Matter Jurisdiction on
the grounds that the Notice of Deficiency issued by
respondent was issued on heresay [sic] evidence.
Petitioner demands that respondent provide certified
facts or evidence of a statutory correct assessnent or
tax liability to support any clai nmed deficiency.
Lacking a statutory correct assessnment or tax liability
the notice of deficiency is null and void and this
court does not have Subject Mtter Jurisdiction.

The Objection also states that Robert Hogue has authority to
represent the trust in this matter.

Attached to the (Objection are copies of two purported trust
instrunments. The first purported trust instrunment is dated
January 1, 1994, and it identifies E.E. Salera D.C. as the
“creator”® of Bella Vista Chiropractic dinic Trust.* This
instrunment states that the trust shall have at |east two
trustees. Although the instrunent identifies a Mchael Wl ch and
an Ednond A Salera as the trustees, only Mchael Wl ch
purportedly executed the docunent accepting his appointnent as a
trustee; in contrast, there is nothing in the docunent (or
otherwise in the record) denonstrating that Ednond A. Sal era

purported to accept his appointnment as a trustee.

8 E E Salera, also known as Ednond E. Sal era, has a case
pendi ng before the Court assigned docket No. 3051-02. It appears
that the letters “D.C.” following his nanme in the purported trust
instrunment are an abbreviation for doctor of chiropractic.

4 The record indicates that Bella Vista Chiropractic Cinic
Trust and Bella Vista Chiropractic Trust are one and the sane.
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The second purported trust instrunent is dated January 13,
1997, and it identifies a Carol Ruthenberg as the “creator” (or
“sovereign creator”) of Bella Vista Chiropractic Trust and Robert
Hogue as “legal trustee” (or “sovereign trustee”).
Notw thstanding its date of January 13, 1997, the instrunent
identifies as an “article of personal property” subject to the
trust “One 2000 Honda Accord Lic# 4kmk 255" (Enphasis added).
The instrunent also states that there need not be nore than one
trustee.
Both purported trust instrunments represent that they were
executed within the State of California and that California State
law is controlling.

E. Respondent’ s Response

At the Court’s direction, respondent filed a Response to the
foregoi ng Objection. Sinmultaneously respondent filed a
Decl aration, attaching thereto (inter alia) copies of Forns 1041,
U.S. Incone Tax Return for Estates and Trusts, filed in the nane
of Bella Vista Chiropractic Trust for 1997 and 1998. These
returns, which were executed by Robert Hogue on QOctober 7, 1998,
and QOctober 15, 1999, respectively, list the date the entity was
created as January 1, 1994.

F. Bella Vista’'s Failure To Reply

After considering respondent’s Response and Decl aration, the

Court directed Bella Vista to file areply. Bella Vista failed



to do so.

G Heari ngs on Respondent’'s Mbtion

This matter was called for hearing at the Court’s notions
sessions held in Washington, D.C., on Septenber 25, 2002 and
Cct ober 23, 2002. Counsel for respondent appeared at the
heari ngs and of fered argunent and evi dence in support of
respondent’s notion to dismss, as supplenmented. There was no
appearance by or on behalf of Bella Vista at either hearing, nor
did Bella Vista file any witten statenment pursuant to Rule
50(c).
Di scussi on

According to respondent, Bella Vista failed to show t hat
Robert Hogue is its duly appointed trustee. Respondent asserts
that as a result, no valid petition has been filed and the Court
must dismss this case for |lack of jurisdiction. W agree.

It is well settled that the taxpayer has the burden of
proving the Court’s jurisdiction by affirmatively establishing

all facts giving rise to our jurisdiction. See Patz Trust v.

Commi ssioner, 69 T.C 497, 503 (1977); Fehrs v. Comm ssioner, 65

T.C. 346, 348 (1975); Wieeler's Peachtree Pharmacy, Inc. v.

Comm ssioner, 35 T.C. 177, 180 (1960); Natl. Comm To Secure

Justice v. Comm ssioner, 27 T.C 837, 838-839 (1957).

Furthernore, unless the petitionis filed by the taxpayer, or by

sonmeone lawfully authorized to act on the taxpayer's behalf, we
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are without jurisdiction. See Fehrs v. Conm ssioner, supra at

348.

Rul e 60(a)(1) requires that a case be brought "by and in the
name of the person agai nst whom the Comm ssi oner determ ned the
deficiency * * * or by and with the full descriptive nane of the
fiduciary entitled to institute a case on behalf of such person.”
Rul e 60(c) states that the capacity of a fiduciary or other
representative to litigate in the Court “shall be determned in
accordance with the Iaw of the jurisdiction fromwhich such
person's authority is derived.” The record shows that California
State law is controlling in this case.

Under California law, a trustee is authorized to comrence
l[itigation on behalf of a trust. Cal. Prob. Code sec. 16249
(West Supp. 2002). However, Bella Vista has failed to provide
the Court with the docunentary evidence necessary to support its
contention that Robert Hogue was vested with authority to
institute this action on its behalf. As it pertains to the
gquestion of Robert Hogue’'s status as a duly appointed trustee of
Bella Vista, the record in this case is, at best, nuddl ed.

As previously discussed, Bella Vista presented the Court
with two versions of the purported trust instrunent. The first
docunent, dated January 1, 1994, identifies E.E Salera D.C as
“creator” and a M chael Welch and an Ednond A. Sal era as

trustees. The second docunent, dated January 13, 1997,
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identifies a “Carol Ruthenberg” as “creator” and Robert Hogue as
trustee. Significantly, Bella Vista made no attenpt to explain
the patent discrepancies in the two purported trust
docunents-—particularly the change in identity of the trust
“creator” and the change in identity of the trustees. W note
further that although the 1994 version of the trust instrunent
required a mnimumof two trustees, the 1997 version required
only one trustee.

In the absence of any persuasive basis for concl uding that
Robert Hogue was duly appointed as the trustee of Bella Vista, we
shall dismss this case for lack of jurisdiction consistent with

respondent’s notion, as suppl enented.?®

® Robert Hogue has filed nunerous petitions with the Court
on behal f of various so-called trusts. As is the case here,
those petitions were dism ssed on the ground they were not filed
by a proper party. See Renedios Chiropractic dinic Trust,
Robert Hogque, Legal Tr., docket No. 11070-01; JREP Trust, Robert
Hogue, Tr. v. Conmi ssioner, docket No. 9795-01L; PERJ Trust,
Robert Hogue, Tr. v. Commi ssioner, docket No. 9794-01L; R&R
Trust, Robert Hoque, Tr. v. Comm ssioner, docket No. 7379-01S;
Famly Chiropractic Trust, Robert Hogue, Tr. v. Conm SSioner,
docket No. 7378-01; PERJ Trust, Robert Hoque, Tr. V.
Commi ssi oner, docket No. 6727-01; JREP Trust, Robert Hoque, Tr.
v. Comm ssioner, docket No. 6726-01; MARFRAN Trust, Robert Hogue,
Legal Tr. v. Conmi ssioner, docket No. 12427-00S; Renedi os
Chiropractic dinic Trust, Robert Hoque, Legal Tr. v.
Commi ssi oner, docket No. 12426-00; BLR-SLR Trust, Robert Hoque,
Legal Tr. v. Conmi ssioner, docket No. 12425-00S; Rancho
Residential Facility Trust, Robert Hogque, Tr. v. Conm SSioner,
docket No. 9120-00; Residential Mint. Servs. Trust, Robert Hogue,
Tr. v. Commi ssioner, docket No. 9119-00; Honme Health Servs.
Trust, Robert Hoque, Tr. v. Comm ssioner, docket No. 9118-00;
Sunshine Trust, Robert Hoque, Tr. v. Conm ssioner, docket No.
9117-00; Residential Mynt. Servs. Trust, Robert Hoque, Tr. V.

(continued. . .)
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Al'l of the argunents and contentions that have not been
anal yzed herein have been considered, but do not require any
further discussion.

In order to give effect to the foregoing,

An appropriate order will be

ent er ed.

5(...continued)
Commi ssi oner, docket No. 10400-99, filed as T.C. Meno. 2001-297.




