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MVEMORANDUM OPI NI ON

HOLMES, Judge: Leslie Bennett offered the Comm ssioner
nearly $15,000 to settle her tax debt of nmore than $110,000. The
Conmi ssioner admts that Bennett’'s offer is nore than ten tines
what the Conm ssioner hinself calculated to be the anpbunt she

coul d reasonably pay. But the Comm ssioner neverthel ess refused
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her offer, because he wanted to place part of her debt in
“currently not collectible” status--letting himtry to coll ect
nore were her finances to inprove. The question is whether his
refusal to accept Bennett’s offer is an abuse of discretion.

Backgr ound

Bennett failed to file her tax returns from 1997 through
2001. She also failed to pay over the taxes for four quarters
bet ween 2000 and 2001 that had been wi thheld from enpl oyees of a
conpany she helped run. In 2003, the Conm ssioner began an audit
and asked Bennett to file the mssing tax returns. She did--
filing the mssing returns in several batches. She also filed
her 2002 return, nonths after it was due. The return showed that
she owed nearly $8,000, but she failed to include any paynment
with the return. The Conm ssioner subsequently sent Bennett a
notice that he intended to | evy upon her property to collect the
2002 tax debt. He later put a |lien on her property to secure the
paynment of both the 2002 incone-tax and other tax debts that she
owed. Bennett asked for a collection due process (CDP) hearing.

At the hearing, Bennett clainmed that she had gotten right
with the tax system prom sing that she was owed a refund on her
2003 taxes which she would apply to her 2004 taxes. The
Comm ssi oner set a deadline for Bennett to provide copies of both
her 2003 and 2004 returns, along with proof of paynent. Bennett

conplied, but her 2003 return showed not only that she wasn’t
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putting in for a refund, but that she actually owed nore than
$15,000. As with her 2002 taxes, she did not pay.

Bennett also sent the IRS a copy of a check for $5,619,
whi ch she said was an estinmated paynent of her 2004 liability, as
well as an offer to conprom se her 1996, 1999, 2002, and 2003
i ncone-tax debts and the trust-fund-recovery penalties she stil
owed for four quarters between 2000 and 2001.! This first offer
was for $1,500, which the Conm ssioner pronptly rejected as not
in the government’s best interest. It was also based on a |ist
of income and expenses that the Conm ssioner concluded were
excessive or unverifiable. Bennett responded by submtting nore
docunentation to support her position. After review, the
Comm ssi oner sent a counteroffer for $31, 756. 81.

But then the Conm ssioner suspended negoti ations, having
di scovered that Bennett’s $5,619 estinmated tax paynment for 2004
never posted--it turned out that Bennett had sent in only a copy
of the check and not the check itself. Wat had happened was

that Bennett’s nother, who had seened to be willing to help get

! Taxes that enployers withhold fromtheir enployees’ wages
are known as “trust fund taxes” because they are deened a speci al
fund in trust for the United States under section 7501(a).

Slodov v. United States, 436 U S. 238, 243 (1978). The

Commi ssioner may col |l ect unpaid enpl oynent taxes froma
“responsi bl e person” within the conpany; i.e., soneone who was
required to pay over the tax. The noney that’'s collected is
called a trust-fund-recovery-penalty tax. Sec. 6672. (Unless
ot herwi se indicated, all section references are to the Internal
Revenue Code.)
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her daughter out of tax trouble, had changed her m nd and now
woul d help only if the Comm ssioner would agree to a single | unp-
sum paynent to discharge all her daughter’s tax liability. This
was news to the Comm ssioner; he told Bennett that she could try
anot her offer-in-conprom se, but nmust prove that she had filed
her 2004 return and fully paid any tax due.

Bennett accepted this suggestion and in |late July 2005,
filed her 2004 Form 1040 and fully paid the anmobunt due. Bennett
al so included proof of a $3,000 estimated tax paynment for 2005.
And she submtted a second conprom se offer of $14,908. 81.
Fol | owi ng much conput ati onal give-and-take between the two
parties, the Comm ssioner tendered a second counteroffer of
$54,816. Bennett then won a variety of favorabl e concessions on
various nonthly living expenses, |eading the Conm ssioner to
recal culate his offer a final tinme, lowering it to $33,484. 81.

The fluidity of these negotiations sprang fromthe
Comm ssioner’s finding that many of Bennett’s expenses, including
transportati on expenses and tuition for her son, were
unverifiable or sonehow i nproper. Bennett’'s |eased 2002 Mercedes
(which was the largest part of her clainmed $820 nonthly
transportati on expense), for instance, was in fact registered to
and paid for by her nother. Bennett had agreed to reinburse her
not her for the nonthly paynents by check, but the Comm ssioner

di scovered that Bennett’s nother had never cashed any of them
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Bennett’s claimfor $1,000 in nmonthly tuition costs for her son
was | i kew se underm ned when the Conm ssioner discovered that her
not her had paid nost of those costs during |late 2004 and early
2005.

Al of this haggling ultimately went nowhere. Bennett
subm tted another financial update in |ate Septenber 2005 show ng
that her inconme had dropped to an average of $4,093 in the | ast
seven nonths while her nonthly expenses averaged $4,777. Wth
Bennett now dependent on famly |l oans for |iving expenses, the
Comm ssi oner recommended rejection of her offer in conprom se and
pl acenent of her 2002 debt on “currently not collectible” status.
Based on this determ nation, the Conm ssioner sent her a notice
of determnation stating that he would indefinitely suspend his
collection activities for all years pending an inprovenent in
Bennett’ s finances.

The Conmm ssioner’s notice of determ nation cited Internal
Revenue Manual (IRM Part 5.8.7.6(5) (Sept. 1, 2005), which
states that a “rejection nmay al so be based on a determ nation
t hat acceptance of the [offer] is not in the ‘best interest of
t he governnent’ per policy statenent P-5-100.” The Conm ssioner
al so cited | anguage fromthe IRM authorizing rejection when a
t axpayer has an egregious history of nonconpliance and a probable
I i keli hood of nonconpliance in the future. He stated as well

that “rejection of the offer was al so based on the tine |left on
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the collection statutes, the taxpayer’s age, earning capability
over the next several years, and the fact that her business has
the ability to generate a large profit in the near future.”

Bennett tinely filed an appeal of the Comm ssioner’s
rejection and his decision to place her 2002 debt in currently-
not-coll ectible status. She argues that because her offer of
$14, 908. 81 exceeds her $1,468.81 collection potential, it is in
t he governnent’s best interest, according to the Conm ssioner’s
own policy statenent, and so the Comm ssioner had no
justification to reject it.

Di scussi on

Tax debts are typically settled in one of three ways: The
Comm ssioner may allow a taxpayer to pay his tax debt over tine
via an install nment agreenent; he may declare the debt “currently
not collectible” and take no collection action until and unl ess
the taxpayer’s finances inprove; or, he may accept a taxpayer’s
offer to conpromse for less than the full debt owed. |RMpt.
5.14.1.1 (July 12, 2005), 5.16.1.1 (Sept. 19, 2005), and
5.8.1.1.3 (Sept. 1, 2005).

The parties agree that the question in this case is whether
t he Comm ssi oner abused his discretion in rejecting Bennett’s
offer and instead classifying her tax debt as currently not
collectible. W therefore ook to see if the Comm ssioner’s

deci sion was grounded on an error of law or rested on a clearly
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erroneous finding of fact, or whether he applied the correct |aw
to fact findings that weren't clearly erroneous but ruled in an

irrati onal nmanner. | ndus. I nvestors v. Comm ssioner, T.C. Meno.

2007-93 (citing United States v. Sherburne, 249 F.3d 1121, 1125-

26 (9th Cr. 2001)); see also Cooter & CGell v. Hartmarx Corp.

496 U.S. 384, 402-03 (1990).

The Comm ssioner is guided in his consideration of offers in
conprom se by regul ations and policies ained at bal ancing the
val ues of treating taxpayers in simlar situations simlarly and
considering the special facts and circunstances of each case.
Section 301.7122-1(f)(3), Proced. & Adm n. Regs., states: “No
offer to conprom se may be rejected solely on the basis of the
anount of the offer w thout evaluating that offer under the
provi sions of this section and the Secretary’s policies and
procedures regarding the conprom se of cases.” These policies
and procedures are laid out inthe IRM I[IRMpt. 5.8.1.1. The
regul ations also instruct, “The determ nation whether to accept
or reject an offer to conprom se will be based upon consideration
of all the facts and circunstances.” Sec. 301.7122-1(c)(1),
Proced. & Adm n. Regs.

The Comm ssi oner accepts an offer in conprom se on one of
three bases: doubt as to liability, doubt as to collectibility,
or pronotion of effective tax admnistration. Sec. 301.7122-

1(b), Proced. & Adm n. Regs. Bennett put her offer in the doubt-
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as-to-collectibility pigeonhole, and we | ook to the rules on
t hose kinds of offers.

| RM part 5.8.7.6(5) states that offers in conprom se are to
be evaluated in ternms of what is “in the ‘best interest of the
governnent’ per policy statenent P-5-100.”" That policy, in turn,
states the Conmmi ssioner wll accept offers when “it is unlikely
that the tax liability can be collected in full and the anount
of fered reasonably reflects collection potential.”

Bennett believes that this |anguage frompolicy statenent P-
5-100, (Jan. 30, 1992), conclusively defines the governnent’s
“best interest.” And she argues that she neets both of policy
statenent P-5-100"s requirenents. First, as the Comm ssioner
admts, her full debt is not collectible. Second, her offer of
$14,908.81 not only neets, but greatly exceeds, her collection
potential of $1,468.81. Bennett believes these two facts nean
her offer is in the governnment’s best interest--and that the
Commi ssioner’s refusal to accept it is an abuse of discretion.

Policy statenent P-5-100 is not a stand-al one statenent,
however, but only part of another section of the Internal Revenue
Manual : IRMpart 5.8.1.1.3(1). IRMpart 5.8.1.1.3(3) states: “A
Doubt as to Collectibility (DATC) offer amount nust equal or
exceed a taxpayers (sic) reasonable collection potential (RCP) in
order to be considered for acceptance.” (Enphasis added.) This

| anguage, contrary to Bennett’s contention, doesn’t require that
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t he Conm ssioner accept an offer in conprom se whenever the
anount exceeds the collection potential. Rather, it only
est abl i shes grounds for w nning consideration.

Even policy statement P-5-100 does not draw a bright |ine--
stating not that the IRS will accept any offer exceeding
reasonabl e collection potential, but only that it wll do so when
“t he anount offered reasonably reflects collection potential.”

It goes on to state that “taxpayers are expected to provide
reasonabl e docunentation to verify their ability to pay.” And
IRM part 5.8.7.6 |lists, as one exanple of an offer in conprom se
that the Comm ssioner mght reject as not in the best interest of
the governnent, an offer froma taxpayer who “has an egregi ous

hi story of past nonconpliance and our analysis of his current
finances reveals that it will be highly unlikely the taxpayer
will be able to remain in conpliance during the offer period.”

The record here al so shows that the Comm ssioner based his
determnation in part on his finding that there was a possibility
that Bennett’'s circunstances m ght change in the near future
(i.e., before the statute of limtations for collecting her taxes
runs out). Because Bennett had so delayed filing her returns, we
find no error in the Conm ssioner’s conclusion that there were
ei ght years or nore remai ning before the statute would run on
nmost of the years in question. W also find no clear error in

t he Comm ssioner’s concl usion that Bennett had several nore years
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of earning capability. The Comm ssioner recogni zed that her
busi ness (a public relations firm had not been enornously
successful, but we note that she had quite | ow overhead (she ran
it out of her hone), so we don’'t find the Conm ssioner to be
clearly erroneous in deciding it had potential to be nore
successful in the future.

We thus find no abuse of discretion in the Conm ssioner’s
determ nation. Bennett argues, however, that our decision in

Oman v. Conm ssioner, T.C Meno. 2006-231, supports her argunent

as a matter of law. In Oman, we also confronted the interplay
between IRM part 5.8.7.6(5) and policy statenent P-5-100. Onman,
with a debt of nore than $170,000 and irregular and often poor
earni ngs since a personal financial catastrophe, offered $1, 000
to conprom se his tax debt. The Conm ssioner refused the offer
as not being in the governnent’s best interest, citing as his
reasons Oran’s past nonconpliance and doubt as to Oran’s

i kelihood of remaining conpliant in the future. As in Bennett’s
case, the Comm ssioner in Oman cited IRMpart 5.8.7.6(5) and its
enphasi s on past and future conpliance as the definition of “best
interest.” Oman riposted by citing policy statenent P-5-100 and
arguing that he nmet its two-part requirenment: the debt be
currently not collectible, and the offer be greater than the

taxpayer’s current collection potential.
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Bennett clains that in Omn, the Court “anal yzed policy
statenent P-5-100 and IRMpt. 5.8.7.6(5) and concl uded, as
applied in this case, they appear to be inconsistent regarding
the *‘best interest of the governnent.’ The sane inconsistency
holds true in the current case.” Unfortunately, this is the nost
favorabl e contention Bennett can extract from Oran.

Oman in fact led only to a remand for a further hearing, not
a decision for the taxpayer. It offered no firm concl usions
resol ving the possible conflict between IRMpart 5.8.7.6(5) and
policy statenent P-5-100. Furthernore, a close reading of our
concl usi on shows that our main concern with the record to that
poi nt was the “unclear” reasoning for the “best interest”-based
rejection. Oman, T.C Meno. 2006-231

The Comm ssioner, on the other hand, conpares our facts to
t hose of Oran and points out a crucial difference. Unlike the
“absent” record there, this case boasts a full record that nakes
the Comm ssioner’s reasoning quite clear. Because |RM part
5.8.7.6(5) and policy statenent P-5-100 are both contained in the
Commi ssioner’s manual of policies and procedures, they woul d seem
to hold equal weight. But both guidelines are in the end just
t hat - -1 anguage gui di ng the Conm ssi oner’s consi deration of al
the facts and circunstances, as mandated by the regul ati on that
I s unquestionably binding, section 301.7122-1(f)(3), Proced. &

Adm n. Regs. That regul ation does not conpel himto accept any
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particular offer, but to consider the facts and circunstances of
the case before him That is what he did here.

The Comm ssioner has diligently presented an exhaustive
narrative to justify his conclusion that accepting Bennett’s
offer would be in neither his best interest nor hers. Gven the
Commi ssioner’s adherence to statutory prescription, we cannot say

that his rejection represents an abuse of discretion.

Deci sion will be entered for

respondent.



