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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the year in issue, and all Rule references are to the

Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioner’s Federal
i ncome tax of $3,346 for the taxable year 2000.

After concessions,! the issues for decision are: (1)
Whet her petitioner is entitled to a Schedule C car and truck
expense deduction in excess of the anpbunt all owed by respondent;?
and (2) whether legal fees associated with the settlenment of a
| egal action are ordinary and necessary busi ness expenses
properly deductible on Schedul e C.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in Los
Angel es, California, on the date the petition was filed in this
case.

Petitioner graduated from Sout hwestern University Law Schoo
in Los Angeles, California, in Decenber 1998. Petitioner was
admtted to the State Bar of California on July 26, 2000. Al so,
during taxabl e year 2000, petitioner becane a certified public

accountant in the State of California.

IPetitioner concedes that he is not entitled to deductions
clainred on Schedule A, |tem zed Deductions, of $3, 255.

2Petitioner clainmed a car and truck expense deduction of
$5,126 on his 2000 Schedule C, Profit or Loss From Busi ness.
Respondent, in the notice of deficiency, disallowed $2,710 of the
cl ai med Schedule C car and truck expense deduction. Thus,
respondent allowed petitioner a car and truck expense deduction
for taxable year 2000 of $2,416.
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During taxabl e year 2000, petitioner was enployed full-tine
as a consultant for Arthur Anderson, LLP. As part of his
enpl oynent with Arthur Anderson, LLP, petitioner traveled to
vari ous Arthur Anderson, LLP offices.

Al so, during the year in issue, petitioner was a self-
enpl oyed attorney/accountant. Petitioner assisted clients with
drafting docunents for different types of transactions and
provided tax return preparation, valuation, and assorted | egal
and paral egal accounting and tax consulting services
(petitioner’s business).

Petitioner drove about 13,980 business-related mles of
whi ch approximately 4,300 mles were for travel to the Chapman
University Law School Library in the city of Orange in O ange
County, California. As previously stated, petitioner is an
al ummus of Sout hwestern University School of Law. The
Sout hwestern University School of Law Library is |ocated
approximately 5 mles frompetitioner’s hone.

In 1995, petitioner and Donna Lynn Wl d (Ms. Wl d) entered
into an oral agreenent, whereby Ms. Wl d purchased a 1991 BMV
525i and then agreed to sell the vehicle to petitioner after he
pai d her a downpaynent and nade 60 nonthly paynents.

As a result of problems stemming fromthis oral agreenent,
petitioner filed a conplaint against Ms. Wl d in the Superior

Court of the State of California for the County of Orange on
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Septenber 24, 1999, alleging breach of contract, fraud,
conversion, defamation, and specific performance. This case was
docketed as Case No. 814944. The conplaint states, in pertinent
part, as foll ows:

Plaintiff [petitioner], an individual, conmes now and
all eges as foll ows:

* * * * * * *

Fi rst Cause of Action - Breach of Contract

On or about June, 1995 Plaintiff [petitioner] and Defendant
[Ms. Wl d] entered into an agreenent whereby Plaintiff
agreed to purchase a 1991 BMWN 5251 (the “Vehicle”) fromthe
Def endant by tendering to Defendant a down paynent on the
Vehi cl e and by maki ng sixty (60) nonthly paynents to

Def endant, and Defendant agreed to sell said Vehicle to the
Plaintiff by accepting said down paynent and sixty (60)

nmont hl y paynents.

Pursuant to the agreenent, Plaintiff was entitled to the
excl usi ve use, possession, control, and ownership of the
Vehi cl e subject only to Defendant’s security interest in the
Vehicle and a third party security interest in the Vehicle,
said security interests to be discharged by Defendant’s
paynent of the sixty (60) nonthly paynents to the third

party.

* * * * * * *

As a proximate result of Defendant’s failure to performin
accordance wth the agreenent, as herein alleged, Plaintiff
has suffered nonetary damages in an anount to be proven at
trial.

Second Cause of Action - Fraud

* * * * * * *

On or about June, 1995, Plaintiff and Defendant entered into
an agreenent wherein Defendant represented to Plaintiff that
upon paynment by Plaintiff of all anpbunts to be paid to
Rockwel | Federal Credit Union and Def endant under the
purchase agreenent for the Vehicle between Defendant and
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Til o s European Autohaus, that Defendant woul d transfer
title to the Vehicle to Plaintiff.

At the tinme Defendant nmade this agreenent with Plaintiff,
Def endant intended [sic] keep the title to the Vehicle in

t he nane of Defendant and not transfer title to the Vehicle
to Plaintiff as was required per the terns of the agreenent
between Plaintiff and Defendant. Defendant has previously
represented to Plaintiff that Plaintiff is the ower of the
Vehi cl e, yet Defendant continues to refuse to execute any
necessary docunments to transfer title to the Vehicle to
Plaintiff. Defendant never intended to transfer the Vehicle
to Plaintiff per Defendant’s earlier representations,

i nst ead Def endant has subsequently represented that

Def endant al ways intended to demand the return of the
Plaintiff’s Vehicle upon paynment in full of the liability
for the Vehicle.

* * * * * * *

As a result of Defendant’s fraudul ent statenments and acts
and failure to transfer title per the agreenent, plaintiff
has suffered damages in the form of nonies expended for the
pur chase, mai ntenance, and repair of the Vehicle which

Def endant refuses to transfer to the Plaintiff.

Thi rd Cause of Action - Conversion

* * * * * * *

On June 30, 1998, Defendant wongfully took possession of
said Vehicle and nunerous itens of Plaintiff’s personal
property contained inside said Vehicle, against Plaintiff’s
w shes and despite Plaintiff’s objections. Defendant

mai nt ai ned excl usi ve possessi on and control of said vehicle
and itens of personal property, and refused to return sane
to Plaintiff until July 11, 1999.

* * * * * * *

Def endant’ s actions have caused Plaintiff to suffer danmages,
including lost work time, transportation costs, and ot her
damages as a result of Defendant’s deprivation of
Plaintiff’s ownership interest in said vehicle.

Additionally, pursuant to California Cvil Code Section 3336
Plaintiff is presunptively entitled to damages for the val ue
of the converted property in the anount of $40, 000.
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Fourth Cause of Action - Defamation

* * * * * * *

On or about August 1, 1999, and on nunerous occasions
thereafter, Defendant made nunerous statenents concerning
Plaintiff to Toni Arzate (“Arzate”), a close personal friend
of Plaintiff’s. These statenents were made to Arzate in the
form of nessages left for Arzate by Defendant, which were
recorded and mai ntained in permanent form on magnetic tape.

The statenments that Defendant made to Arzate inputed to
Plaintiff characteristics of infidelity, dishonesty,

crimnal behavior, fraud, and other | oathsone
characteristics. These statenents exposed Plaintiff to
hatred, contenpt, and ridicule from Arzate, which has caused
Plaintiff to be shunned and avoi ded by Arzate. Said
statenents were nade by Defendant in an attenpt to damage
Plaintiff’s personal relationship with Arzate, and did
damage said rel ationship because Plaintiff is involved in an
intimate personal relationship with Arzate which has been
damaged due to Defendant’s |ibel ous statenents to Arzate.

* * * * * * *

Fifth Cause of Action - Specific Perfornmance

* * * * * * *

Plaintiff’s request for specific performance is necessary to
ensure Plaintiff has an adequate renedy for Defendant’s
failure to transfer the vehicle per the agreenent or June,
1995.

On January 13, 2000, Ms. Wl d answered petitioner’s
conplaint and filed a cross-conpl ai nt agai nst petitioner for
breach of contract, fraud, conversion, and for possession of
personal property related to the sale of an autonobile and | oans
of noney. Ms. Wl d s answer and cross-conplaint states, in

pertinent part, as follows:

Fi rst Cause of Action - Breach of Contract
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Plaintiff, Donna Wl d, alleges that on or about 1995 through
1998 an oral agreenent was nade between Donna Wl d and
Ri chard O Berge.

Plaintiff, Donna Wl d, |lent noney to defendant, Richard O
Berge, and paid his expenses and debts on defendant’s

prom se that he woul d repay said noney | ent and paid on
behal f of and for the benefit of defendant. Defendant was
to repay said noney |ent and paid upon his graduation from

| aw school. Plaintiff is informed and believes and thereon
al | eges that defendant has graduated fromlaw school and
despite plaintiff’s demand therefore, has failed and refused
to repay the said noney lent and paid by plaintiff on behalf
of and for the benefit of defendant.

On or about February 2, 1999, the defendant breached the
agreenent by the follow ng acts: Defendant has failed and
refused to repay the noney lent to himand has failed and
refused to repay the noney paid by plaintiff on behalf of
and for the benefit of defendant.

* * * * * * *

Plaintiff suffered danages |egally (proxi mately) caused by
defendant’ s breach of the agreenent * * * as follows: The
sum of $50, 978 lent to defendant and paid on behal f of and
for the benefit of defendant.

Second Cause of Action - Common Counts

Plaintiff, Donna Wl d, alleges that defendant, Richard O
Berge, becane indebted to plaintiff within the |last four
years for goods, wares, and nerchandi se sold and delivered
to defendant and for which defendant prom sed to pay
plaintiff the sumof the total of all paynments according to
proof on auto, for noney lent by plaintiff to defendant at
defendant’s request, and for noney paid, laid out, and
expended to or for defendant at defendant’s special instance
and request. [The anount of] $50,978 plus all paynents
owi ng on auto, which is the reasonable value, is due and
unpai d despite plaintiff’s demand, plus prejudgnent interest
according to proof.

Third Cause of Action - Fraud
Plaintiff, Donna Wl d, alleges that defendant, Richard O

Berge, on or about 1995 through 1998 defrauded plaintiff as
fol | ows:
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Promi se without intent to perform Defendant nade a
prom se about a material matter w thout any intention
of performng it as follows:

Def endant promised to repay plaintiff for noney lent to
hi mand paid for his benefit and on his behalf, by
plaintiff. Plaintiff would not have | ent defendant
nmoney, nor paid noney for his benefit if plaintiff had
known that defendant did not intend to repay plaintiff.

Def endant was to repay plaintiff upon his graduation
fromlaw school. Plaintiff is informed and believes
t hat defendant has graduated from | aw school

Def endant has failed and refused to repay plaintiff.

Plaintiff, Donna Wl d, discovered defendant’s intention
not to performwthin the | ast year.

In justifiable reliance upon defendant’s conduct, plaintiff
was i nduced to act as follows:

Plaintiff lent noney to defendant and paid noney for
the benefit, and on behalf of, defendant in the total
sum of $50, 978.

Because of plaintiff’s reliance upon defendant’s
conduct, plaintiff has been damaged in the sum of $50, 978.

Fourth Cause of Action - Conversion

Plaintiff, Donna Wl d, alleges that defendant, Richard O
Berge, was the | egal (proxinate) cause of damages to
plaintiff. By the followng acts or om ssions to act,
defendant intentionally caused the damage to plaintiff on or
about a date uncertain at this time, discovered wthin 1
year, at Orange County, California.

Def endant converted a coin collection belonging to, and in
the custody and control of plaintiff. Defendant converted
said coin collection to his own use wthout the perm ssion
or consent or know edge of plaintiff. Defendant has failed
and refused to return the coin collection to plaintiff or
its reasonabl e val ue of $18, 000 despite denmand therefore.
Plaintiff is infornmed and believes and thereon alleges that
def endant has sold the coin collection and has retained
and/ or spent the proceeds for his own use or benefit.
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Plaintiff prays for damages in the sum of $18,000 and for
exenpl ary damages pursuant to Exenpl ary Damages Attachnent,
page 9 of this Conplaint, incorporated herein by this

ref erence.

Fifth Cause of Action - Possession of Personal Property

* * * * * * *

Cross-conplainant [Ms. Wld] is, and at all tines herein
mentioned, was, the owner and legal title holder, of a
certain 1991 BMW 5251 autonobil e val ued at approxi mately
$25, 000.

Plaintiff [Ms. Wild] is entitled to the i medi ate and
excl usi ve possession of the personal property, autonobile,
descri bed above.

On, or about, 1995, cross-conplainant deposited with cross-
defendant [petitioner] the personal property, autonobile,
descri bed above in consideration of an oral agreenent that
cross defendant make all nonthly paynents required under the
purchase contract whereby cross-conpl ai nant purchased said
aut onobi | e; that cross-defendant naintain conprehensive

i nsurance on said autonobile; that cross-defendant maintain
the vehicle in good working order; and pay the annual

regi stration fees and any other costs associated with the
operation and mai ntenance of the autonobile until al
paynments requi red under the purchase contract were nmade by
cross-defendant. Upon cross-defendants [sic] performance of
all the foregoing terns, cross-conplainant would transfer
title of the autonobile to cross-defendant.

Cross-def endant breached the agreenent by failing to perform
all ternms of the agreenment as aforesaid, to wit, cross-
defendant has failed to nmake all paynents required under the
agreenent; has failed to pay registration fees for the
aut onobil e, and has failed to maintain conprehensive
i nsurance on the autonobile at all tines.
On June 28, 2000, petitioner and Ms. Wl d agreed to
medi ati on of their dispute. On Decenber 15, 2000, petitioner and
Ms. Wld filed a Conditional Settlenment Agreenent and Stipul ation

For Entry O Judgnent (settlenent agreenent) with respect to Case
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No. 814944. The settlenent agreenent states, in pertinent part,

as foll ows:

Whereas, the parties hereto desire to resol ve al
matters between them w thout further litigation, together
with all clainms, accounts, damages, demands and causes of
action which said parties ever had, now have, or may have in
the future arising fromor in any way connected with the
matters asserted in the action herein, or which could have
been asserted in the action, including but not limted to a
cl ai mor cause of action of any kind not arising from or
connected with the matters asserted in the action herein,
together wwth any and all representations nmade in connection
herewith by the parties;

THEREFORE, in consideration of the foll ow ng covenants,
obligations, and undertakings, it is hereby stipulated by
and between the parties as foll ows:

1. Judgnent: Paynent by Plaintiff [petitioner].
Def endant [Ms. Wbl d] shall have judgnent in her favor and
against plaintiff in the sumof Fifteen Thousand Dol | ars
($15,000), plus interest at the legal rate fromentry of
judgnent, if any, in this action. Defendant shall not have
t he Judgenent entered so long as plaintiff pays to Defendant
the foll owi ng sum

(a) Six Thousand ($6,000) in Cash, Cashier’s
Check or Certified Funds on or before Decenber 30, 2000;

(b) In no event shall the Six Thousand Dol | ars
($6, 000) be paid |l ater than Decenber 30, 2000, 5:00 p.m
w t hout such | ater paynent being deened a default on the
part of defendants, except by nodification of this
Stipulation in witing and executed by all parties hereto.

* * * * * * *

(d) Provided that the paynent and Letter pursuant
to this Stipulation are received by defendant on or before
Decenber 30, 2000, defendant will provide plaintiff with an
execut ed Request For Dism ssal of her cross-conplaint, with
prej udi ce upon paynent tinely made and plaintiff wll
provi de defendant with an executed Request For Di sm ssal of
his conplaint, with prejudice, and will execute a transfer
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of title to plaintiff of the BMVautonobile at issue in this

[itigation.

On or about January 30, 2001, petitioner filed his Form
1040, U.S. Individual Inconme Tax Return, for taxable year 2000.
On Schedule C, Profit or Loss From Busi ness, attached to the
return, petitioner clainmed a car and truck expense deduction of
$5,126.% Petitioner also clainmed, on Schedule C, a | egal and
pr of essi onal service expense deduction of $6, 000.

Subsequent |y, respondent determ ned that petitioner was not
entitled to $2,710 of the clainmed Schedule C car and truck
expense deduction nor any portion of the clainmed Schedule C I egal
and professional service expense deduction. Accordingly,
respondent issued to petitioner a notice of deficiency
determning a deficiency of $3,346 in petitioner’s 2000 Feder al
i ncone tax.

Di scussi on

As a general rule, the determ nations of the Comm ssioner in
a notice of deficiency are presuned correct, and the taxpayer
bears the burden of proving the Conmm ssioner’s determnations in
the notice of deficiency to be in error. Rule 142(a); Welch v.

Hel vering, 290 U. S. 111, 115 (1933). As one exception to this

At trial, petitioner conceded, that due to a
m scal cul ati on, the proper anount of the car and truck expense
deducti on based on mnil eage travel ed should have been $4,544 (this
anount is rounded to the nearest dollar).
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rule, section 7491(a) places upon the Conm ssioner the burden of
proof wth respect to any factual issue relating to liability for
tax if the taxpayer nmaintai ned adequate records, satisfied the
substantiation requirenents, cooperated with the Conmm ssioner,
and introduced during the Court proceeding credible evidence with
respect to the factual issue. Although neither party alleges the
applicability of section 7491(a), we conclude that the burden of
proof has not shifted to respondent with respect to any of the
i ssues in the present case.

Deductions are a matter of |egislative grace and are all owed
only as specifically provided by statute, and, as previously
stated, petitioner bears the burden of proving that he is

entitled to the cl ai ned deducti ons. | NDOPCO, I nc. V.

Commi ssioner, 503 U.S. 79, 84 (1992); New Colonial Ice Co. V.

Hel vering, 292 U.S. 435, 440 (1934).

1. Car and Truck Expenses

As previously stated, petitioner clainmed a car and truck
expense deduction of $5,126 on his 2000 Schedule C. However, as
previously noted, at trial, petitioner conceded that due to a
m scal cul ati on the proper anount of the car and truck expense
deduction that should have been clai med was $4,544; i.e., 13,980
mles at 32.5 cents per mle. Respondent, in the 2000 notice of
deficiency, disallowed $2,710 of the clained Schedule C car and

truck expense deduction, allowi ng the remai nder of $2,416.
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Respondent contends that the disallowed portion of the deduction
represents the mles driven by petitioner for personal reasons;
i.e., tovisit his famly in Orange County, California, and,
therefore, said travel was not an ordi nary and necessary expense
relating to his trade or business.

Petitioner maintained a contenporaneous trip sheet which
established: (1) The trips taken by petitioner; (2) the starting
poi nt and destination of each trip; and (3) the specific m | eage
of each trip. The trip sheet establishes that petitioner drove
13,950 mles in taxable year 2000. Therefore, since petitioner
satisfies all other substantiation provisions of section 274(d),
the only issue for us to decide is whether the disallowed portion
of the mleage was driven for business purposes.

As previously stated, respondent alleges that the disall owed
m | eage for trips taken by petitioner to the Chapman Law Schoo
Li brary for legal research and clained on the trip sheet were for
personal reasons; i.e., to visit his famly in Orange County, and
not for business reasons.

Petitioner testified in response to respondent’s questi oni ng
that: (1) Hs famly lived in Orange County; (2) approxi mately
60 of the trips or approximately 4,300 of the claimed mles on
the trip sheet were to Chapman Law School Library, located in
Orange County; and (3) there were | aw school libraries closer

t han Chapman Law School Library to petitioner’s Arthur Anderson
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LLP office and his honme in Los Angeles, California, one of which
was the Sout hwestern University School of Law Library. 1|n other
wor ds, respondent argues that petitioner should have conducted
his |l egal research at a law library that was closer to
petitioner’s home and work office than the Chapman Law Schoo
Li brary. Respondent argues that, since the primary reason
petitioner traveled to the Chapnan Law School Library was to
visit his famly, the m|eage associated with this travel is not
deducti bl e under section 262 as a personal expense.

Section 162(a) allows a deduction for ordinary and necessary
busi ness expenses paid or incurred during the taxable year in
carrying on any trade or business. For an expense to be
“ordinary” the transaction that gives rise to the expense nust be
of a common or frequent occurrence in the type of business

i nvol ved. Deputy v. du Pont, 308 U.S. 488, 495 (1940). To be

“necessary” an expense nust be “appropriate and helpful” to the

taxpayer’s business. Wlch v. Helvering, supra at 113-114. The

t axpayer bears the burden of denonstrating that the anount of the
expenditure disallowed satisfies the requirenents of section 162.

Hr adesky v. Conmm ssioner, 65 T.C 87, 90 (1975), affd. per curiam

540 F.2d 821 (5th Cr. 1976). “The determ nation of whether an

expenditure satisfies the requirenents of section 162 is a

question of fact.” Shea v. Conmm ssioner, 112 T.C. 183, 186

(1999) .
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Petitioner testified, at trial, that the primary reason for
his trips to Chapman Law School Library was to conduct |ega
research for his business clients. Further, petitioner testified
that he found the Chapman Law School Library was superior to the
libraries that were closer to his residence.

Upon the basis of the record in this case, we find that the
primary purpose for petitioner’s trips to Chapman Law Schoo
Li brary was to conduct | egal research for his business clients,
and, therefore, said travel is directly connected to petitioner’s
busi ness. Petitioner’s visits to his famly, if such visits
occurred, were a secondary consideration. W hold for petitioner
on this issue, as nodified by petitioner’s concession at trial.

2. Legal Fees

At issue in the present case are |egal fees of $6,000 for
t axabl e year 2000 incurred by petitioner in connection with a
lawsuit and its subsequent settlenent.

Petitioner maintains that the | egal fees are deductible by
hi m under section 162 as ordi nary and necessary busi ness expenses
relating to his sole proprietorship. Respondent, however, argues
that the | egal fees are nondeducti bl e because the origin of the
claimin the underlying action is personal and not proxinmately
related to petitioner’s business.

In order to be deductible on Schedule C, an expense nust be

directly connected with, or proximately result from a trade or
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busi ness of the taxpayer. See Kornhauser v. United States, 276

U S. 145, 153 (1928); O Malley v. Comm ssioner, 91 T.C 352, 361

(1988).

The deductibility of the legal fees, in the present case,
depends on the origin and character of the claimfor which the
expenses were incurred and whether the claimbears a sufficient
nexus to the taxpayer’s business or incone-producing activities.

See United States v. Glnore, 372 U S. 39 (1963). The Suprene

Court stated that “the origin and character of the claimwth
respect to which an expense was incurred, rather than its
potential consequences upon the fortunes of the taxpayer, is the
controlling basic test”. 1d. at 49. The origin of the claim
test is factual, and the factors to be considered include: (1)
Al l egations in the conplaint; (2) the legal issues involved; (3)
the nature and objectives of the litigation; (4) the defenses
asserted; (5) the purposes for which the anmounts clai nmed as
deducti bl e were expended; and (6) the background of litigation
and all facts pertaining to the controversy. Boagni v.

Comm ssioner, 59 T.C. 708, 713 (1973). Thus, in order for

petitioner’s legal fees to be deductible on his Schedule C, the
origin of those |egal services nmust have been rooted in his
busi ness.

In Case No. 814944, filed by petitioner on Septenber 24,

1999, in the Superior Court of the State of California, County of
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Orange, petitioner pleaded five causes of action. Four of the
causes of action (breach of contract, fraud, conversion, and
specific performance) were related to an oral agreenent between
petitioner and Ms. Wld. The fifth cause of action was brought
for defamation, which allegedly resulted in damage to an intimte
personal relationship between petitioner and anot her i ndividual.

It is obvious fromthe allegations in the conpl aint and
cross-conplaint, the legal issues involved, the nature and
objectives of the litigation, the background of the litigation
and all facts pertaining to the controversy, that the origin of
the lawsuit was of a personal nature and not proximtely rel ated
to petitioner’s trade or business. Therefore, we sustain
respondent’s determnation on this issue.

We have considered all of the other argunments nade by the
parties, and, to the extent that we have not specifically
addressed them we conclude they are without nerit.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

under Rul e 155.




