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P filed individual Federal incone tax returns as
married, filing separate, for the taxable years 1993,
1994, 1995, and 1996. During these years, P was
married and was domiciled in California, a community
property State. R issued notices of deficiency for the
years involved, and a tinely petition was not filed. P
| ater made a request for relief fromtax on community
property incone pursuant to sec. 66(c), .RC R
i ssued a notice of determ nation denying the request
for relief. P filed a petition seeking review of Rs
determ nation. R noved to dismss for |ack of
jurisdiction.

Hel d: Unlike sec. 6015(e), I.R C., sec. 66,

|. R C. (Treatnment of Community Property Incone), does
not provide for jurisdiction permtting a taxpayer to
file a “stand al one” petition in response to a deni al

of a request for relief made pursuant to sec. 66(c),
. R C. Since we are without jurisdiction to reviewthe
denial of the request for relief herein, and P did not
file atinely petition in response to the notices of
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deficiency, we shall grant Rs notion to dismss and
strike so nmuch of the petition as seeks review of the
denial of the request for relief nmade pursuant to sec.
66(c), I.RC

Kat hryn Bernal, pro se.

David Jojola, for respondent.

OPI NI ON
DAWSON, Judge: This case was assigned to Chief Speci al
Trial Judge Peter J. Panuthos, pursuant to the provisions of
section 7443A(b)(5) and Rules 180, 181, and 183.!' The Court
agrees with and adopts the opinion of the Chief Special Trial
Judge, which is set forth bel ow
OPI NI ON OF THE SPECI AL TRI AL JUDGE

PANUTHOS, Chief Special Trial Judge: This natter is before

the Court on respondent’s notion to dismss for |ack of
jurisdiction and to strike as to the taxable years 1993, 1994,
1995, and 1996. As explained in detail below, we shall grant

respondent’s nmotion to di sm ss.?2

1 Section references are to the Internal Revenue Code, and
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.

2 The petition places in dispute the taxable year 1992 as
well as the taxable years 1993 through 1996. Respondent does not
seek dismssal wth respect to 1992. Thus, the order wll strike
references to all tax years other than 1992. As the record is
i nconpl ete, we do not address jurisdictional issues with respect
to 1992 in this opinion.
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Backgr ound

Petitioner filed for divorce fromher spouse in May 1998.

It is not clear fromthe record whether or when the divorce was
finalized.

Petitioner filed individual Federal incone tax returns as
married, filing separate, for the taxable years 1993, 1994, 1995,
and 1996 in June 1998. Petitioner alleges that she filed the
returns after she | earned of an outstanding Federal incone tax
l[iability upon filing for bankruptcy under chapter 13 in or
around June 1998.

In a notice of deficiency dated October 26, 1998, respondent
determ ned that petitioner was liable for deficiencies of $4,483
and $6, 749 for the taxable years 1993 and 1994 and failure to
file additions to tax under section 6651(a)(1) of $1,121 and
$1, 687, respectively. 1In a notice of deficiency also dated
Cct ober 26, 1998, respondent determ ned that petitioner was
l'iable for deficiencies of $5,704 and $7,453 for the taxable
years 1995 and 1996 and failure to file additions to tax under
section 6651(a) (1) of $1,426 and $1, 863, respectively. The
notices of deficiency indicate that the adjustnents to incone
resulted froma “comunity property split”. No petition was
filed with this Court in response to the notices of deficiency.

On June 29, 1999, petitioner filed wth respondent Form

8857, Request for Innocent Spouse Relief, requesting relief from
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income tax litability on community property incone for the taxable
years 1988 through 1998.° Petitioner stated in an attachnment to
Form 8857 t hat:

Code Section 6015 contains significant provisions

designed to protect married taxpayers fromthe m sdeeds

of their spouses. Further, | understand that innocent

spouse relief is avail able under an apportioned basis.

My understanding is the IRS is authorized to provide

equi tabl e i nnocent spouse relief to spouses in

community property states who do not file joint

returns. Additionally, divorced taxpayers and married

t axpayers who are legally separated or who have been

living apart for at |east one year are permtted to

el ect separate tax liability despite having filed a

joint return.

In the attachnent to Form 8857, petitioner further alleged that
she |ived separate and apart from her spouse for nore than 1
year; her spouse was physically and nentally abusive; her spouse
lied to her about the filing of tax returns; her nonthly gross

i ncome was $750; and she woul d suffer undue and significant
hardshi p unl ess the requested relief was granted.

Respondent issued two final notices of determnation to
petitioner, each dated August 13, 2001. The explanation of itens
attached to the notice of determnation for the 1992 year stated
as follows:

We have disallowed your claimfor the 1992 tax year

because you have not net the requirenents of |.R C

section 6015(f) for equitable relief as foll ows:

* You had reasonable belief that the tax was

3 Form 8857 does not appear to differentiate whether relief
I's requested under sec. 66 or under sec. 6015.
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paid or going to be paid at the tine you
signed the return.
* You would be unable to pay basic living
expenses if not relieved of the liability.
* Your spouse has a legal obligation to pay
the tax debt.
* You are in conpliance wth federal tax
| aws.

The ot her notice of determ nation dated August 13, 2001,
relates to the taxable years 1993, 1994, 1995, and 1996. The
explanation of itens attached to that notice stated as foll ows:

You have not established that you net the requirenents
of .R C section 66(c) for innocent spouse relief.

You have not net the follow ng factors:

* You did not know or have reason to know
of your husband’ s community incone.
You have econom c hardshi p.
Your ex-husband is legally obligated to
pay tax debt.

* You are in full conpliance with federa
tax | aws.

The notice of determ nation also stated in part as foll ows:

we cannot grant your request for innocent spouse relief
under Section 66(c) of the Internal Revenue Code from
t he unpai d bal ance and/or understatenent of the tax * *
*

You can contest our determination by filing a
petition with the United States Tax Court. You have 90
days fromthe date of this letter to file your
petition. * * *
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On January 14, 2002, petitioner filed* a petition for
determnation of relief with respect to the 1992, 1993, 1994,
1995, and 1996 tax years (petition) with the Court. Petitioner
di sagrees with respondent’s determ nation that she is not
entitled to equitable relief fromliability for the
under statenment of tax under section 6015(f) (1992) and that she
has not net the requirenents of section 66(c) (1993-96) for
i nnocent spouse relief. At the tinme she filed her petition,
petitioner resided in Riverside, California.

In response to the petition, respondent filed the notion to
dism ss at issue. Respondent contends that the Court |acks
jurisdiction to review respondent’s determ nati on nmade pursuant
to section 66(c) and that, unlike section 6015, section 66(c)
does not provide for a “stand al one” proceedi ng whereby an
i ndi vi dual can petition the Tax Court in response to a
determ nati on

Di scussi on

Al'l property, real or personal, wherever situated, acquired
by a married person during the marriage while domciled in
California, is community property. Cal. Fam Code sec. 760 (West
1994) .

4 The envel ope in which the petition was contained reflects
a US. Postal Service postmark of Nov. 5, 2001. W assune that
the delay in receipt resulted fromthe afternath of the events of
Sept. 11, 2001. See sec. 7502(a)(1).



- 7 -

Under a comrunity property regi me, each spouse is entitled
to file a separate Federal inconme tax return. |f separate
returns are filed, then generally each spouse nust report half of
the community income, and each spouse is |iable for Federal

i nconme taxes on that share. United States v. Mtchell, 403 U.S.

190, 196-197 (1971); Hardy v. Conmm ssioner, 181 F.3d 1002 (9th

Cr. 1999), affg. T.C. Meno. 1997-97; Johnson v. Conm ssioner, 72

T.C. 340, 343 (1979).

Under certain circunmstances, section 66 provides that a
t axpayer may be relieved of liability from Federal inconme tax on
community property incone earned by a spouse. Section 66(a)
provi des that conmunity property incone nay be treated as the
i nconme of the spouse who rendered the personal services when the
incone is not transferred between the spouses and the spouses
live apart and do not file a joint return. Section 66(b) allows
the Secretary to disallow the benefits of conmunity property | aws
if the taxpayer acted as if he were solely entitled to the incone
and failed to notify his spouse of the nature and anount of the
i ncone before the due date for filing the return. Section 66(c)®

provi des as foll ows:

5 Sec. 66(c), as anended by the Internal Revenue Service
Restructuring and Reform Act of 1998, Pub. L. 105-206, sec.
3201(b), 112 Stat. 739, as reflected above, is effective for any
l[iability for tax arising after July 22, 1998, and any liability
for tax arising on or before that date but remaining unpaid as of
t hat date.
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SEC. 66(c). Spouse Relieved of Liability in
Certain O her Cases.-- Under regulations prescribed by
the Secretary, if-—-

(1) an individual does not file a
joint return for any taxable year,

(2) such individual does not include
in gross income for such taxable year an item
of community income properly includible
therein which, in accordance with the rules
contained in section 879(a), would be treated
as the incone of the other spouse,

(3) the individual establishes that he
or she did not know of, and had no reason to
know of, such item of comunity incone, and

(4) taking into account all facts and
circunstances, it is inequitable to include
such item of community inconme in such
i ndi vidual s gross incone,

then, for purposes of this title, such item of
community incone shall be included in the gross incone
of the other spouse (and not in the gross incone of the
i ndividual). Under procedures prescribed by the
Secretary, if, taking into account all the facts and
circunstances, it is inequitable to hold the individual
liable for any unpaid tax or any deficiency (or any
portion of either) attributable to any itemfor which
relief is not available under the precedi ng sentence,
the Secretary may relieve such individual of such
liability.

The Conmm ssioner has issued gui dance concerning the factors
that he will consider when determ ning whether to grant equitable

relief to an innocent spouse under sections 66(c) and 6015(f).5

6 Sec. 6015(a) provides that an individual who has nade a
joint return may elect to seek relief fromjoint and several
liability on such return. Because petitioner and her spouse did
not file joint returns for any of the years which are the subject
matter of the notion to dismss, the provisions of sec. 6015 for

(continued. . .)
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Notice 98-61, 1998-2 C.B. 756; Rev. Proc. 2000-15, 2000-1 C. B
447; secs. 1.66-1 through 1.66-5, Proposed Incone Tax Regs., 67
Fed. Reg. 2841 (Jan. 22, 2002). Rev. Proc. 2000-15, supra, also
provi des that the taxpayer seeking equitable relief under section
66(c) nmust file Form 8857 or other simlar statenment signed under
penalties of perjury within 2 years of the first collection
activity against the requesting spouse. Under section 1.66-
4(g) (1), Proposed Inconme Tax Regs., supra, the requesting spouse
must file Form 8857 or other witten request, signed under
penalties of perjury, indicating why such relief is appropriate
within the tinme period prescribed in paragraph (g)(2) of section
1.66-4, Proposed |Incone Tax Regs., supra.

The Tax Court is a court of limted jurisdiction, and we may
exercise our jurisdiction only to the extent authorized by

Congress. Sec. 7442; Judge v. Conm ssioner, 88 T.C 1175, 1180-

1181 (1987); Naftel v. Comm ssioner, 85 T.C 527, 529 (1985).

In a deficiency proceeding we may review a taxpayer’s
request for relief under section 66(c). In such circunstance, we
must deci de whet her the Comm ssi oner abused his discretion. See

Hardy v. Commi ssioner, supra; Mrris v. Commi ssioner, T.C Mno.

2002-17; Beck v. Comm ssioner, T.C Mno. 2001-198. The Court

5(...continued)
relief fromjoint and several liability on joint returns are
i nappl i cable. See Raynond v. Comm ssioner, 119 T.C. 191, 195-196
(2002) .
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al so has jurisdiction to consider appropriate spousal defenses in
the context of a petition for review of a lien or |evy action.
Sec. 6330(c)(2)(A) (i) and (d)(1)(A); sec. 301.6330-1(e)(2),
Proced. & Adm n. Regs.
Unli ke section 6015, section 66 does not specifically and
separately grant this Court jurisdiction over the Conm ssioner’s

denial of equitable relief under section 66(c). In Fernandez v.

Commi ssioner, 114 T.C. 324 (2000), we considered a petition filed

under the “stand al one” provisions of section 6015(e). W

poi nted out in Fernandez that our jurisdiction depended upon the
specific provisions of section 6015(e)(1)(A). Id. at 329. 1In
fact, section 6015(e) sets forth specific and separate provisions
for filing a petition for review of the appropriate relief
available with respect to a claimfor relief fromjoint and
several liability. Wile section 66(c) permts a spouse who does
not file joint returns to seek relief fromthe effects of
community incone, said section does not contain a parallel
provision to section 6015(e) providing for review by the Tax
Court. Wthout such a parallel provision the conclusion is
evident, that we do not have jurisdiction to consider a “stand

al one” petition under section 66. As noted supra note 5, section
66(c) was anmended at the sanme tinme as the enactnent of section
6015. There is nothing in the statute or legislative history

fromwhich we could conclude that Congress intended to provide
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i ndependent (“stand alone”) review by the Tax Court of the deni al
of a claimfor relief under section 66.

Section 66(c) contenplates that petitioner be given the
opportunity to request admnistrative relief fromliability for
i ncone tax on conmunity property incone. Petitioner filed a Form
8857 and requested such relief. Although petitioner is
di ssatisfied wth respondent’s determ nation not to grant relief,
there is no provision in section 66(c) that would vest the Court
wWith jurisdiction to review respondent’s adm nistrative
determ nation.”’

As previously indicated, on Cctober 26, 1998, respondent
i ssued petitioner two separate notices of deficiency, one with
respect to the 1993 and 1994 tax years, and the other with
respect to the 1995 and 1996 tax years. To the extent that the
petition in this case may be considered an attenpt to comence a
deficiency proceeding, the petition is untinely. The petition in
this case was filed January 14, 2002, which is nore than 3 years

after the mailing of the notices of deficiency. Petitioner has

" Respondent’s erroneous statenent in the notice of
determ nation that petitioner may chal |l enge the determ nati on by
filing a petition with the Court wwthin 90 days is not a basis
for the Court to exercise jurisdiction, absent authorization by
statute. See Yuen v. Comm ssioner, 112 T.C 123, 130 (1999)
(concluding that the Court |acks jurisdiction over an interest
abat enent case because taxpayers’ original request for abatenent
was filed and denied before effective date of statute); Qdend’ hal
v. Comm ssioner, 95 T.C 617, 624 (1990); Kraft v. Comm Ssioner,
T.C. Meno. 1997-476.
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not alleged that she did not receive the notices of deficiency in
sufficient time to tinely petition, or that the notices of

deficiency are otherwise invalid. See Pietanza v. Conmm ssioner,

92 T.C. 729, 735 (1989), affd. 935 F.2d 1282 (3d Cir. 1991).
Accordingly, we shall grant respondent’s notion to dism ss
this case for lack of jurisdiction with respect to the taxable
years 1993, 1994, 1995, and 1996.
To reflect the foregoing,

An order will be issued

granting respondent’s notion to

dism ss for lack of jurisdiction

and to strike as to taxable vears

1993, 1994, 1995, and 1996.




