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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 in effect when the petition was filed.?

The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year at issue,

and al |

Rul e references are to the Tax Court Rules of Practice

and Procedur e.
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Respondent determ ned a deficiency of $10,289 in
petitioners’ Federal incone tax for the year 1999. The sole
i ssue for decision is the basis of petitioner Susan Bettencourt’s
one-third interest in a house she inherited from her father.

Sone of the facts were stipulated. Those facts, with the
exhi bits annexed thereto, are so found and nade part hereof.
Petitioners’ |legal residence at the tinme the petition was filed
was Grants Pass, O egon.

In 1981, petitioner wife (Ms. Bettencourt) and her two
siblings inherited a personal residence (residence) wth a fair
mar ket val ue of $135,000 fromher father. Ms. Bettencourt’s
interest was one-third of the residence. Ms. Bettencourt’s
not her died in 1976, and her father remarried. He died in 1981.
Ms. Bettencourt’s stepnother (Ms. Hatch) survived her spouse
and was still living in the residence. Ms. Bettencourt and her
siblings entered into a living probate honestead (honestead)
enabling Ms. Hatch to reside in the residence, rent free, for as
| ong as she desired. Ms. Hatch, however, did not receive any
ownership interest under this arrangenent and was prohibited from
renting the house to third parties. According to the terns of
t he honestead, when Ms. Hatch either died or noved away, Ms.
Bettencourt and her siblings would be free to sell the residence.

Ms. Hatch suffered fromnmultiple sclerosis and, sonetine in

1993, becane unable to live alone. She then noved away to |ive
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with her son and began renting the residence to a third party.?
Petitioners did not receive any portion of the rent paid by the
tenant. Petitioners and Ms. Bettencourt’s siblings then hired
an attorney to perfect title and evict the renters. Upon
perfection of title, which had the effect of termnating the
homestead, M's. Bettencourt and her siblings sold the residence
for $400,000. Petitioners received approximately $133, 333 for
Ms. Bettencourt’s interest in the residence.

Petitioner husband (M. Bettencourt) is a certified public
accountant and has been practicing since 1969. He prepared
petitioners’ 1999 Federal incone tax return, which was filed
tinmely. On Schedule D of the return, Capital Gains and Losses,
petitioners listed a sale price of $133,333 and a basis of
$101, 485 for Ms. Bettencourt’s interest in the residence,
resulting in a $31,848 gain on the sale. Respondent decreased by

$50, 444 the basis of the residence reported by petitioners.?

2The stipulation of facts states that Ms. Hatch resided on
the property until 1999, when petitioners sold the residence.
Petitioners testified at trial that Ms. Hatch actually vacated
t he house in 1993 and began renting it to a third party. The
Court accepts petitioners’ testinony as to the date Ms. Hatch
vacated the residence.

%Respondent determ ned a $51, 041 adjusted basis in the
property, which included the basis petitioners had in the
property in 1981, $45,000, plus petitioners’ one-third portion of
the $18, 123 Ms. Bettencourt and her siblings paid as closing
costs when the house was sold, $6, 041.
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The sole issue is the value of petitioners’ basis in the
property.*

G oss inconme neans all incone from whatever source derived,
i ncludi ng gains derived fromdealings in property. Sec.
61(a)(3). @Gin fromthe sale of property is defined as the
excess of the anmount realized on the sale of the property over
the adjusted basis of the property sold or exchanged. Sec. 1001,
sec. 1.61-6(a), Incone Tax Regs.

The amount realized is the sumof any noney received pl us
the fair market value of any other property received, reduced by
the expenses of selling the property. Sec. 1001(b); Chapin v.
Comm ssioner, 12 T.C. 235, 238 (1949), affd. 180 F.2d 140 (8th

Cir. 1950). Section 1011 provides that a taxpayer’s adjusted
basis for determning the gain or loss fromthe sale or other

di sposition of property shall be its cost, adjusted to the extent
provi ded by section 1016. See also sec. 1012. Under section
1016(a) (1), the basis of property nust be adjusted for

expenditures, receipts, |osses, or other itemnms, properly

“General ly, the burden of proof is on petitioner. Rule
142(a)(1). The burden may shift to the Conm ssioner under sec.
7491 if the taxpayer establishes conpliance with the requirenents
of sec. 7491(a)(2)(A) and (B) by substantiating itens,
mai ntai ning required records, and fully cooperating with the
Secretary’s reasonable requests. Prior to trial, petitioners did
communi cate with respondent; however, they did not cooperate with
respect to produci ng books and records to substantiate their
expenses. The burden of proof, therefore, does not shift to
respondent under sec. 7491.
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chargeable to capital. The cost of inprovenents and betternents
made to a taxpayer’'s property are anong the itens properly
chargeable to capital. Sec. 1.1016-2(a), |ncone Tax Regs.
Renovations to a property and |l egal fees paid in defense of title

have | ong been accepted as capital expenditures. Wodward v.

Comm ssioner, 397 U S. 572 (1970); LaPoint v. Conm ssioner, 94

T.C. 733 (1990).

A taxpayer is required to keep permanent books of account or
records that are sufficient to establish the anobunt of gross
i ncone, deductions, and other information required to be shown on
an incone tax return. Sec. 6001; sec. 1.6001-1(a), Incone Tax
Regs. The Conmi ssioner’s determnation is presunmed correct; the
burden is on the taxpayer to substantiate any basis increase
beyond what is determ ned by the Comm ssioner. Rule 142(a);

Welch v. Helvering, 290 U S. 111, 115 (1933); Knauss V.

Commi ssioner, T.C Menp. 2005-6; see supra note 4.

Petitioners reported the follow ng anbunts as capital

expenditures which increased petitioners’ basis in the residence:



Description Cost?
Cl osi ng costs? $ 6,133
Legal & other m scell aneous expenses 5, 400
Travel costs for annual property inspection 10, 450
| mprovenent s 23, 442
Tot al $45, 425

The amounts |isted represent the one-third portion clained
by petitioners on their 1999 Federal incone tax return.

2ln the notice of deficiency, respondent increased
petitioners’ basis by closing costs of $6,041.

Petitioners testified that the inprovenents consisted of a
new deck, new front door and roof, new w ndows, renodel ed kitchen
and bat hroom updated | andscapi ng, and earthquake danage repairs,
the date or dates for which were not known by petitioners.

Petitioners admt that Ms. Hatch paid for the bulk of the
i nprovenents nade to the residence but assert that Ms. Hatch did
so as a gift to petitioners. Respondent, however, contends that
petitioners are not entitled to increase their basis by the
anounts of the inprovenents reported because the anmobunts were not
substanti ated, and, even if they had been substantiated, Ms.
Hatch paid for themnot as a gift to petitioners but for her own
personal enjoynent and to nmaintain the property in a livable
state. The Court agrees with respondent on this issue.

Petitioner offered into evidence at trial a |edger listing
various anounts with correspondi ng check nunbers totaling
$5,517. 68; however, there was no description as to what these

anounts were for. Petitioners also acknow edged they did not
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know or were not sure what each check was for. As to the

remai nder of the inprovenents, M. Bettencourt admtted at trial
that he was unable to ascertain the exact anounts spent by Ms.
Hatch in renovating the residence. He also was unable to
establish the year each of the inprovenents was supposedl y nade.
The witten evidence regarding the clained inprovenents was vague
at best. M. Bettencourt is a certified public accountant and
shoul d have known that such inprovenents should have been
docunented if, as petitioners contend, the expenditures
constituted capital expenditures made by Ms. Hatch as a gift to
petitioners. Wen asked why he did not maintain a | og of the

i nprovenents, M. Bettencourt only reasoned that he did not
because they were “arnmis |l ength” transacti ons between siblings,
and “they would wite things down on a cash register tape, and it
woul d be hard for us to have a record’”. The Court is not
satisfied with this explanation as it fails to address the

princi pal issue as to whether the inprovenents constituted
capital itens, and whether they were intended as gifts to
petitioners. Petitioners have failed to establish that the

expenses shoul d be added to the residence’ s adjusted basis.
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Petitioners contend, however, that they are entitled to an

increase in basis under the doctrine of Cohan v. Commni ssioner, 39

F.2d 540 (2d G r. 1930).°

Under certain circunstances, where a taxpayer establishes
entitlement to a deduction but does not establish the anmount of
t he deduction, the Court is allowed to estinmate an al |l owabl e

anmount. Cohan v. Conmi Ssi oner, supra. However, there nust be

sufficient evidence in the record to permt the Court to concl ude
that a deducti bl e expense was incurred in at |east the anount

allowed. Wllians v. United States, 245 F.2d 559, 560 (5th CGr

1957). In estimating the anount all owable, the Court bears
heavi |l y agai nst the taxpayer whose inexactitude is of his or her

own nmeking. Cohan v. Conm ssioner, supra at 544.

Petitioners testified extensively about the |egal troubles
t hey encountered regarding the residence in the years before its
sale. The Court finds this testinony credible and, considering
t he evidence as a whole, holds that petitioners did incur |egal
fees and ot her expenses in connection with the inproper use of
the residence and term nation of the probate honestead that had
encunbered the title to the property. The paynent of these |egal

fees is a capital expenditure and, as such, increased

> Because the Court holds that petitioners failed to
establish whether the inprovenents paid for by Ms. Hatch
constituted capital expenditures that could increase the basis of
the residence, the Court considers the Cohan rule only with
regard to expenditures actually paid for by petitioners.
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petitioners’ basis in the residence. Sec. 263; secs. 1.212-1(k),

1.263(a)-2(c), Income Tax Regs; United States v. Hilton Hotels

Corp., 397 U. S. 580 (1970). The Court further recognizes that
Ms. Bettencourt and her siblings |lived distances away fromthe
property and incurred sone expenses in keeping track of the
property, including periodic visits to the property. Since the
resi dence has a val ue of $400, 000, the Court recognizes that Ms.
Bettencourt and her siblings felt the need to nonitor it and, in
so doing, incurred expenses. Petitioners, therefore, are
entitled to an increase in basis of $5,000 to reflect the cost of
both | egal fees and nonitoring the residence. Wth respect to
the remai nder of the anmounts cl ainmed by petitioners, respondent
i S sustained.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Decision will be entered

under Rul e 155.




