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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect when the petition was filed.! Pursuant to

section 7463(b), the decision to be entered is not revi ewabl e by

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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any other court, and this opinion shall not be treated as
precedent for any other case.

Respondent determ ned a deficiency of $4,487 in petitioner’s
2005 Federal incone tax.

The issues for decision are: (1) Wiether petitioner is
entitled to exclude frominconme sone or all of her credit card
debt that was discharged in 2005; and (2) whether petitioner is
entitled to a deduction for paynents to a debt negotiation
servi ce.

Backgr ound

Sonme of the facts have been stipul ated, and we incorporate
the stipulation and acconpanyi ng exhibits by this reference.
Petitioner lived in California when she filed the petition.

Petitioner worked full tinme as a letter carrier for the U S.
Postal Service. Petitioner started a business in 1996.
Petitioner purchased Afrocentric dolls, doll stands, dol
clothing, and doll jewelry to sell. Her business failed sonetine
bef ore 2005, the year in issue.

Petitioner accunul ated over $112,000 in credit card debt.
She incurred sone of the debt for the purchase of inventory and
ot her busi ness expenses. She incurred nost of the debt between
1999 and 2001.

Petitioner hired Freedom Debt Relief (FDR) to assist her in

negotiating with her creditors. 1In 2005 FDR arranged for sone of
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petitioner’s creditors to accept reduced paynents and cancel sone
of petitioner’s debt.

Petitioner tinely filed her 2005 Form 1040, U.S. Individual
| ncome Tax Return, reporting $10,888 in discharge of indebtedness
i ncone (sonetinmes hereafter referred to as DO) and claimng two
rel ated deductions: (1) $10, 888 representing the exclusion of
the DO fromincone on the basis of insolvency and (2) $9, 617 as
an anmount paid to FDR to negotiate wth her creditors. The
entries for these deductions on petitioner’s Schedule A Item zed
Deductions, include “See Statenment”, but the copy of petitioner’s
return in the record does not include these statenents.?
Petitioner’s 2005 return also includes a Schedule C, Profit or
Loss From Busi ness, but this schedule reports only zeros; i.e.,
it does not report any business inconme or any busi ness expenses
for 2005.

The I nternal Revenue Service (IRS) issued a notice of
deficiency disallowng both DO -rel ated deductions |isted above.

Petitioner filed a tinely petition and testified at trial.

2 Upon an initial review of the record, the Court observed
that the facts relating to petitioner’s claimof insolvency were
quite limted. In an attenpt to afford petitioner every
opportunity to provide a conplete record on this issue, the Court
directed the parties to confer for the purpose of suppl enenting
the record. Petitioner was unresponsive to invitations fromthe
Court, her own representative, and respondent’s counsel to
present additional information. G ven the Court’s extraordi nary
efforts to encourage petitioner to nmake a conplete factual record
and petitioner’s |lack of response, the Court has no choice but to
consider this matter on the existing inconplete record.
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Di scussi on

In general, the Conmm ssioner’s determnation set forth in a
notice of deficiency is presuned correct, and the taxpayer bears
the burden of proving that the determnation is in error. Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). Pursuant

to section 7491(a), the burden of proof as to factual matters
shifts to the Conm ssioner under certain circunstances.
Petitioner has neither alleged that section 7491(a) applies nor
established her conmpliance with its requirenents. Petitioner
therefore bears the burden of proof.

1. Di schar ge of | ndebt edness Excl usi on

G oss incone is broadly defined and includes incone froma
di scharge of indebtedness. Sec. 61(a)(12). However, section
108(a)(1)(B) allows a taxpayer to exclude DO fromincone if a
debt cancell ation occurs when the taxpayer is insolvent. A
taxpayer’s “indebtedness” is defined as debt for which the
taxpayer is liable. Sec. 108(d)(1)(A). The insolvency excl usion
islimted to the anobunt of the taxpayer’s insolvency. Sec.
108(a)(3). Finally, “insolvency” is defined as the excess of the
taxpayer’s liabilities over the fair market val ue of the
taxpayer’s assets and is determned i mMmedi ately before the

di scharge. Sec. 108(d)(3); Merkel v. Conmm ssioner, 109 T.C 463,

472- 473 (1997), affd. 192 F.3d 844 (9th Cir. 1999): Mller v.

Conmi ssioner, T.C. Menp. 2006-125.
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To docunent her liabilities and cancell ation of
i ndebt edness, petitioner introduced: (1) A handwitten summary
of her credit card debts as of the end of 2005, totaling
$112, 420.47; (2) an undated summary from FDR of the debt accounts
it was working,® listing a total of $133,931.53 in debts, with
sone identified as “settled” and several of those identified by
petitioner’s handwitten notes as having been settled in 2005;
and (3) copies of four e-nmail nmessages docunenting debt
f orgi veness negotiated by FDR in 2005. 4

Petitioner testified that she was insolvent in 2005 when
t hese debts were canceled. The Court advised petitioner that
consi deration of whether she was insolvent required a revi ew of
her assets and liabilities at the tinme of the discharge.
Petitioner provided sone information about her debts in 2005, as
descri bed above, but she did not introduce docunentary evi dence
or testinony sufficient to determne the fair market val ue of her
assets.

The record does not denonstrate that petitioner was
i nsol vent before the debt cancellation. Thus, petitioner failed

to prove that she was insolvent at the tine the debt was

3 Al though the docunent is undated, the last entry on this
summary appears to be dated August 2006.

* The total discharge of indebtedness indicated by these
e-mails is $8,294.62. However, the parties do not dispute that
petitioner received $10,888 in debt cancellation in 2005.
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canceled. As a result, petitioner may not exclude the incone
from di scharge of indebtedness. Sec. 108(d)(3).

2. Paynents to FDR

Petitioner testified that FDR required her to establish a
separate bank account and to deposit funds into that account.
She explained that FDR withdrew its fees and expenses fromthat
account, together with paynents of negotiated anmounts to
petitioner’s creditors. Petitioner did not provide a copy of an
agreenent with FDR, indicate the exact nature of the clainmed
paynents to FDR, or introduce any evidence to support her claim
that she paid FDR $9, 617 in 2005 to obtain $10,888 in debt
cancel | ation.?®

Petitioner failed to establish that the clainmed expenditure
of $9,617 is properly deductible, nor did she establish that the
amount was actually paid.® Respondent’s determination is

sust ai ned. See Higbee v. Comm ssioner, 116 T.C. 438 (2001).

> As noted, petitioner’s 2005 Schedul e A references a
statenment on |line 22 where she clainmed the $9,617 as “Q her
expenses”. However, the record does not include any statenent
that item zes or describes that deduction of those paynents.

6 Wiile the rule of Cohan v. Conm ssioner, 39 F.2d 540 (2d
Cir. 1930), permts the Court to estinmate the deducti bl e anpunt
of a taxpayer’s expense if she is unable to substantiate the
preci se anount, we can make such an estimate only if the taxpayer
provi des sonme reasonable evidentiary basis for estimating the
expenses. Vanicek v. Conmi ssioner, 85 T.C 731, 742-743 (1985).
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We have considered all argunents nade, and, to the extent
not nentioned, we conclude that they are noot, irrelevant, or
w thout nerit.

To reflect our disposition of the issues,

Deci sion will be entered

for respondent.




