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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COLVI N, Judge: Respondent determ ned a $217, 480. 05
deficiency in the Federal estate tax of the Estate of Virginia A
Bi gel ow.

Virginia A Bigelow (decedent) established a trust
(decedent’s trust) and transferred her residence to it in 1991.

The trust exchanged the residence for other real property in
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1993. Decedent’s trust and decedent’s children fornmed a famly
[imted partnership in 1994 when decedent was about age 85 and a
few nonths after she suffered a stroke and began living in an
assisted-living facility. Decedent’s trust transferred the real
property, but not the liability for a loan and a |line of credit
total i ng $450, 000 whi ch were secured by the property, to the
partnership. After the transfer, decedent was left with an

i nsufficient amount of income to neet her |iving expenses or to
satisfy her liability for the indebtedness. Decedent’s sole
purposes in establishing the famly limted partnership were to
facilitate gift giving and to reduce Federal estate tax.

The issue for decision is whether the real property that
decedent’ s trust transferred to the partnership is included in
decedent’ s gross estate under section 2036(a)(1l). W hold that
it is.?

Unl ess ot herw se specified, section references are to the
I nternal Revenue Code in effect for the tinme of decedent’s death
in 1997, and Rule references are to the Tax Court Rul es of

Practice and Procedure.

'I'n an anmendnent to the answer, respondent asserted that
the property is also includable in decedent’s estate under secs.
2036(a)(2) and 2038(a)(1l). Because we hold that the property
transferred to the partnership is included in decedent’s estate
under sec. 2036(a)(1l), we need not decide whether the property is
i ncluded in decedent’s estate under sec. 2036(a)(2) or sec. 2038.
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FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.

A. Decedent, Her Family, and Decedent’s Estate

Decedent died testate on August 8, 1997, at the age of 88.
She resided in Al hanbra, California, at that tinme. Decedent’s
son, Franklin T. Bigelow, Jr. (M. Bigelow), is the executor of
decedent’ s estate. He was also her attorney in fact pursuant to
a durable power of attorney from 1986 until she died. M.
Bigelow resided in Altadena, California, when the petition in
this case was fil ed.

Decedent was survived by M. Bigelow, her daughter Virginia
L. Burke (Ms. Burke), and nine grandchildren. Decedent’s
husband had died in 1966, and her daughter Katharine B
Fitzgerald (Ms. Fitzgerald) had died in 1996

B. The Sand Poi nt Road Property

In 1963, decedent and her husband purchased as their
princi pal residence a house on Sand Point Road (then called
Spindrift Lane), in Carpinteria, California (the Sand Poi nt Road
property). Decedent becane the sole owner of that property in
1966 when her husband died. She |ived there until 1992.

Decedent gave each of her three children a 1/175th undi vi ded
interest in the Sand Point Road property in 1990 or 1991. The

Sand Point Road property was worth $1, 750,000 at that tine.



C. Decedent’s Trust

In 1991, decedent executed (1) a declaration and agreenent
of trust (the trust agreenent), which created decedent’s trust,
and (2) a deed transferring her remaining 98.2857-percent
undi vided interest in the Sand Point Road property to herself and
to her son as cotrustees (the trustees) of decedent’s trust.

Decedent had the power to revoke the trust during her
l[ifetime. The trust agreenent required the trustees to
distribute all of the income to or for the benefit of decedent
and allowed the trustees to invade the trust corpus for
decedent’ s care, maintenance, or support. The assets renaining
in decedent’s trust when she died were to be distributed in equal
shares to her three children.

Decedent suffered a stroke and was hospitalized on March 9,
1992. After she was released fromthe hospital, she entered a
rehabilitation center for about 6 weeks. She then noved to an
assisted-living facility in Al hanbra, California. On Decenber
30, 1992, decedent withdrew a 1.5-percent interest in the Sand
Poi nt Road property fromthe trust and gave each of her daughters
a 0.75-percent undivided interest in that property.

D. The Exchange of the Sand Poi nt Road Property for the Padaro
Lane Property

In the fall of 1992, the trustees of decedent’s trust |isted
the Sand Poi nt Road property for sale with a real estate broker.

In January 1993, the trustees of decedent’s trust and decedent’s
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children (collectively the Bigel ows) entered into an exchange and
| easeback agreenent (the exchange agreenent) with Peter and
Mar gar et Seanan (the Seamans). The Seanmans owned a residence on
Padaro Lane in Carpinteria (the Padaro Lane property).

Under the exchange agreenent, the Bigelows agreed to
transfer to the Seamans the Sand Poi nt Road property which was
worth $1, 325, 000, and the Seamans agreed to pay the Bigel ows
$125,000 and to transfer to decedent’s trust the Padaro Lane
property which was worth $1, 200, 000. The Searmans wanted to build
a new house on the Sand Point Road property. As part of the
agreenent, the Bigelows agreed to | ease the Padaro Lane property
to the Seamans until the new house was conpl et ed.

Decedent’ s trust obtained a $350,000 | oan fromthe G eat
West ern Bank evi denced by a prom ssory note and secured by a
first position deed of trust on the Padaro Lane property in favor
of the bank. Decedent and M. Bigel ow personally guaranteed the
performance of decedent’s trust under the purchase noney
prom ssory note. Decedent’s trust used the proceeds fromthe
Great Western Bank | oan to repay two Citibank | oans secured by
t he Sand Poi nt Road property.

Decedent signed the exchange agreenent and the deed
transferring the Sand Point Road property to the Seamans. M.

Bi gel ow si gned the other docunents, including the |oan
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guaranties, for hinself and for decedent under the power of
attorney.

The Bi gel ows received $68, 630 fromthe transaction after
paynment of closing costs. As consideration for the sale or
exchange of their interests in the Sand Point Road property,
decedent’ s daughters each received $17,508.82, M. Bigel ow
recei ved $7,571. 32, and decedent’s trust received $25,833 and the
Padaro Lane property subject to the G eat Western Bank nortgage.
The Bi gel ows executed deeds transferring the Sand Poi nt Road
property to the Seamans. The trustees of decedent’s trust |eased
t he Padaro Lane property back to the Seamans. The | ease provided
for an initial termof 12 nonths and for rent of $3,500 per
nont h.

E. The Union Bank Line of Credit

| n Decenber 1993, decedent’s trust obtained a $100, 000 |ine
of credit from Union Bank secured by a second position deed of
trust on the Padaro Lane property. Decedent guaranteed the
performance of decedent’s trust under the line of credit.

Decedent’s trust drew down $100, 000 on the Union Bank |ine
of credit between Decenber 1993 and Novenber 1994. Decedent’s
chil dren and grandchildren received gifts of noney fromthe
proceeds of the line of credit in ambunts not specified in the
record. The anount owed on the Union Bank |line of credit was

$100, 130.50 i n Novenber 1994.
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F. Spindrift Associates, Ltd. (Decedent’'s Fanmly Limted
Par t ner shi p)

I n Decenber 1994, the trustees of decedent’s trust and
decedent’s three children executed a limted partnership
agreenent (the partnership agreenent) which formed Spindrift
Associ ates, Ltd., a California limted partnership (Spindrift or
the partnership). The partnership agreenent stated that the
pur pose of the partnership was to engage in the business of
owni ng and operating residential real property, initially the
Padaro Lane property, and it prohibited the partnership from
engagi ng in any other principal business. The partnership
agreenent permtted the partnership to issue units with different
rights and preferences. Each unit represented a contribution of
cash or property of $100. “A units” were issued to limted
partners in exchange for cash or checks. “B units” were issued
tolimted partners in exchange for contributions of property.

Decedent’s trust was both the sole general partner and a
[imted partner. Decedent’s three children were Iimted
partners. |In Decenber 1994, decedent’s trust contributed $500 to
the partnership in exchange for a 1l-percent interest as general
partner, and decedent’s trust and decedent’s three children each
contributed $100 in exchange for one A unit.

On Decenber 22, 1994, decedent’s trust transferred the
Padaro Lane property, then worth $1, 450, 000, but not the debt

secured by the property, to the partnership in exchange for



- 8 -
14,500 B units. Decedent, in her capacity as grantor and
beneficiary of decedent’s trust, agreed to hold the partnership
harm ess for the Great Western Bank | oan and the Union Bank |ine
of credit. The partnership agreenent required the capital
account of decedent’s trust to be reduced to the extent that
partnership funds were used to pay any of the principal on the
Great Western Bank | oan or the Union Bank Iine of credit.

The partnership agreenent allocated 1 percent of the net
operating profits and | osses of the partnership to the general
partner and 99 percent to the limted partners. Each of the
14,504 limted partnership units was all ocated an equal share (1
+ 14,504) of the allocation made to the limted partners.

On Decenber 30, 1994, a certificate of limted partnership
for Spindrift was filed with the California secretary of state.
Around February 2, 1995, decedent’s trust, as the general partner
of the partnership, opened a bank account for the partnership at
t he Uni on Bank of California.

G The Partnership’s Leasing and Sale of the Padaro Lane
Property

The partnership nmade repairs to the Padaro Lane property
after the Seamans noved out. On February 7, 1995, the
partnership entered into a 24-nonth |l ease with Mchael H Healy
and TimF. Wal sh (the Heal y-Wal sh | ease) for the occupancy of the
Padaro Lane property. |In June 1996, the partnership engaged real

estate brokers to sell the Padaro Lane property for $1, 585, 000.
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On Septenber 3, 1997, the partnership agreed to sell the
Padaro Lane property for $1,475,000. The partnership received
$949, 490. 33 fromthe sale on Novenber 21, 1997. The partnership
began distributing the proceeds to the partners, including
decedent’ s trust, by Decenber 1997.

H. The Partnership’s Financial Activity

Al'l of the rental receipts fromthe Padaro Lane property
were deposited into partnership bank accounts, and the expenses
for the Padaro Lane property were paid fromthose accounts.

Al t hough decedent was obligated to nake the nonthly paynents on
the G eat Western Bank | oan, the partnership nade those paynents.
The partnership, however, did not adjust the capital account of
decedent’ s trust for paynment of principal as required by the
partnership agreenent. Decedent’s trust nmade the nonthly
paynments on the Union Bank line of credit.

From April 6, 1995, to August 8, 1997 (when decedent died),
M. Bigelow transferred funds between the partnership and
decedent’s trust 40 tinmes. Wuen decedent died, decedent’s trust
owed Spindrift $3,500. M. Bigelow transferred funds from
decedent’s trust to the partnership soon after it was fornmed to
pay the property taxes on the Padaro Lane property. He

transferred funds fromthe partnership to decedent’s trust to
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repay the earlier advances and | ater to pay decedent’s expenses.

| . Decedent’'s G fts of Partnership Interests

I n Decenber 1994, shortly after the partnership was forned,
M. Bigel ow, under decedent’s power of attorney, withdrew 5,400 B
units from decedent’s trust and assigned 800 units to hinself and
2,300 units to each of decedent’s daughters, and w thdrew from
decedent’s trust the incone rights associated with 600 B units
and assigned the incone rights associated with 75 B units to each
of decedent’s grandchildren except Eliza K Bigel ow

I n Decenber 1995, M. Bigel ow, under decedent’s power of
attorney, withdrew 600 B units from decedent’s trust and assigned
200 of those units to each of decedent’s children, and w thdrew
the incone rights associated wwth 210 B units and assigned the
inconme rights associated with 90 B units to Eliza K Bigel ow and
the incone rights associated wwth 15 B units to each of
decedent’ s ot her grandchil dren.

I n Decenber 1996, M. Bigel ow, under decedent’s power of
attorney, withdrew 150 B units from decedent’s trust and assigned
50 B units to hinself and 100 B units to Ms. Burke, and w thdrew
inconme rights associated with 450 B units and assigned the incone
rights with respect to 50 B units to each of decedent’s
grandchi | dren.

On July 18, 1997, M. Bigelow, under decedent’s power of

attorney, withdrew 100 B units from decedent’s trust and assigned
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those units to Ms. Burke. He also withdrew the incone rights
associated wth 540 B units from decedent’s trust and assi gned
the incone rights associated with 60 B units to each of
decedent’ s grandchi | dren.

M. Bigelow, for hinself and under decedent’s power of
attorney, acting as trustee of decedent’s trust, signed a
statenent of ownership in which he certified that the ownership

of Spindrift limted partnership units as of July 18, 1997, was:

Part ner A Units B Units

Decedent’ s trust 1 8, 250
Estate of Ms. Fitzgerald, deceased 1 2,500
Ms. Burke 1 2,700
M. Bigel ow 1 1, 050
Tot al 4 14, 500

He al so certified that decedent’s grandchildren owned the incone
rights associated with 1,800 B units (200 units each) owned by
the general partner. The grandchildren were not substituted as
limted partners as a result of the gifts of incone rights.
Disregarding the limted partnership interests associ ated
with the incone rights transferred to decedent’s grandchil dren,
decedent’ s trust owned a 1l-percent general partnership interest
and a 45-percent ((8,250 - 1,800) + 14,500) limted partnership
interest in the partnership when decedent died on August 8, 1997.

J. Term nati on of the Partnership

The partnership did not make any distributions to its

partners with respect to their interests in the partnership
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bef ore decedent died. After decedent died, decedent’s trust
continued to act as the general partner of the partnership until
the partnership was term nated. By Decenber 31, 1998: (1) The
partnership was termnated; (2) final distributions were nade to
the partners (including decedent’s trust); and (3) the
partnership’s dissolution docunents were recorded in the office
of the California secretary of state.

K. Decedent’'s Assets and Sources of |ncome

After her husband di ed, decedent received inconme froma
trust that she and her husband had established in 1954 (the 1954
trust). A California trust conpany served as the corporate
trustee of the 1954 trust. Initially, the corpus of the 1954
trust was an insurance policy on the life of decedent’s husband.

When the partnership was fornmed in 1994, decedent had

nonthly income of $9,300 fromthe follow ng sources:

Sour ce Anmpunt

Resi dential care insurance policies

Fi reman’ s Fund/ Ameri can Express $2, 100

AARP/ Prudent i al 1,500
Tot al $3, 600
Rental incone--Padaro Lane property 3, 500
O her incone!? 2,200
Total incone 9, 300

!'Veterans’ Administration benefits, Social Security, US.
Army retirenment, distributions fromthe 1954 trust, and paynents
fromthe sale of her husband’ s business.

When the partnership was fornmed in 1994, decedent’s nonthly

expenses wer e:
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Expense Anmount

Assi sted living $3, 600
Heal t h i nsurance suppl enent 150
Phar macy 200
M scel | aneous nedi cal 100
G eat Western | oan 2,000
Uni on Bank line of credit 750
Flood and liability insurance 350
Property taxes 1, 000
St or age 150
Phone and m scel | aneous 50
Tot al 8, 350

After Spindrift was formed and the Padaro Lane property was
transferred to the partnership, decedent no |onger received the
rent fromthe property and her inconme was reduced to $5, 800
(%$9,300 - $3,500). Her expenses were reduced by the property
taxes and insurance to $7,000 ($8,350 - $1,350), creating a
shortfall of $1,200 ($5,800 - $7,000).

After the Padaro Lane property was transferred to the
partnership, the partnership paid the $2,000 nonthly paynment on
the G eat Western Bank | oan.

The $1,500 nonthly benefit under decedent’s AARP/ Prudenti al
residential care insurance policy expired in August 1995, and
decedent’s incone was reduced to $4, 300 ($5,800 - $1,500),
creating a shortfall of $2,700 ($4,300 - $7,000). The $2, 100
mont hly benefit under the Fireman’s Fund/ Anerican Express policy

expired in August 1996, and decedent’s incone was reduced to
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$2,200 ($4,300 - $2,100), creating a shortfall of $4,800 (%$2,200
- $7,000).

After the benefits under decedent’s residential care
i nsurance policies had expired, M. Bigelowtold the trustee of
the 1954 trust that decedent did not have enough incone to pay
her expenses. As a result, by April 1997, the trustee had
distributed a total of $68,214 to decedent and term nated the
1954 trust. M. Bigelow and his wife received $22,000 fromthe
funds distributed fromthe 1954 trust before decedent died in
August 1997.

Decedent’s trust had accounts at Citizens Bank. Wen
Spindrift was fornmed, the total anount in those accounts was
about $23,500. Decedent’s trust received nore than $68, 000 early
in 1997. \Wen decedent died, the conbi ned bal ance was about
$5,500. Al of the checks drawn on the Citizens Bank accounts
were signed by M. Bigelow as trustee of decedent’s trust.

L. Tax Returns

1. Decedent’s I ncone Tax Returns for 1993-97

On decedent’s 1993 Form 1040, U.S. Individual |Incone Tax
Return (decedent’s 1993 return), decedent reported adjusted gross
i ncome of $50,037. On Form 8824, Like-Kind Exchanges, decedent
reported $25,833 as boot fromthe exchange of the Sand Point Road
property for the Padaro Lane property. On Schedule E

Suppl emrental | ncome and Loss, decedent reported $43, 750 of rental
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i ncome and $40, 578 of expenses for the Padaro Lane property
during that year.

On her 1994 return, decedent reported adjusted gross incone
of $10,284. On Schedul e E, decedent reported $42,000 of rental
i ncome and $38, 193 of expenses for the Padaro Lane property.

On her 1995-97 returns, decedent reported adjusted gross
i ncome of $14,918 in 1995, $38,880 in 1996, and $469 in 1997.
Decedent reported her shares of partnership incone or |oss on
t hose returns.

2. Partnership Returns for 1994-97

The partnership reported no incone or expenses for the
Padaro Lane property on its 1994 Form 1065, U.S. Partnership
Return of Inconme (the partnership’s 1994 return). The
partnership’s bal ance sheets included in the 1995-97 returns
reported the Geat Western Bank loan as a liability. None of the
partners’ Schedules K-1, Partner’s Share of Inconme, Credits,
Deductions, Etc., accurately reflect the partners’ capital
accounts; e.g., decedent’s capital account as reported on the
Schedul es K-1 never shows that decedent’s trust contributed the
Padaro Lane property. The partnership reported i ncome or |oss
and decedent’s distributive shares of inconme and | osses on its

returns for 1995-97 as foll ows:



ltem 1995 1996 1997
Part nership
Rent $60, 500 $54, 000 $40, 500
Expenses and depreciation (59, 040) (48, 015) (49, 234)
Net i nconme (Il oss) 1, 460 5,985 (8, 734)
Decedent’s distributive share 525 2,960 (2, 896)

3. The Estate and G ft Tax Returns

On Novenber 9, 1998, M. Bigelow, as executor of decedent’s
estate, signed gift tax returns for 1994-97 and decedent’s estate
tax return. The gift tax returns were filed with the estate tax
return. The Internal Revenue Service received decedent’s estate
and gift tax returns on Novenber 12, 1998.

a. The G ft Tax Returns

On the gift tax returns, M. Bigelow reported that decedent
had made taxable gifts of $463,960 in 1994, $10,785 in 1995, zero
in 1996, and $2,000 in 1997. M. Bigelow reported that decedent
had given limted partnership interests in Spindrift to her
children and grandchil dren valued at $61.85 per unit in 1994 and
1995, $67.79 per unit in 1996, and $61.90 per unit in 1997.

The valuation of the limted partnership units reported on
the gift tax returns was nmade on the basis of a market approach
usi ng the apprai sed value of the Padaro Lane property. N nety-
ni ne percent of that value was assigned to the limted
partnership interests. The value of each unit of limted
partnership interest was cal cul ated by dividing 99 percent of the

val ue of the Padaro Lane property by the nunber of limted
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partnership units (14,504) and applying a 31-percent discount for
| ack of marketability. No distinction was nade in the appraisals
or on those returns between the limted partnership units given
to decedent’s children and the incone rights given to decedent’s
grandchildren in the units retai ned by decedent’s trust.

M. Bigelowreported on the 1994 gift tax return that
decedent had nmade cash gifts of $10,000 to M. Bigel ow and
$10,000 to his wife, forgiven M. Bigel ow $150, 000 of
i ndebt edness evi denced by a prom ssory note, and assi gned
interests in a prom ssory note payable to decedent by M. Bigel ow
to Franklin T. Bigelow Il and Anna D. Bigel ow, $5,000 each. He
al so reported on the 1995-97 gift tax returns conbined cash gifts
to M. Bigelow and his wife of $7,350 in 1995, $7,500 in 1996,
and $22, 000 in 1997.

b. The Estate Tax Return

On the estate tax return, M. Bigelow reported a gross
estate of $175,957.57 and taxable gifts of $463, 070.

The amount reported as the gross estate included $10, 000 of
personal property, the refund of a $2,460 deposit owed to
decedent by the assisted-living facility, and $163, 497. 57 of
transfers during decedent’s life. The anount reported as
transfers during decedent’s |ife included $135,079.88 for
decedent’s limted partnership in Spindrift; $19,912.50 for her

general partnership interest in Spindrift; $5,416.83 held by
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decedent’s trust ($8,492.30 in a Merrill Lynch cash account
of fset by an overdraft of $3,075.47 in the checking account); a
$169. 38 cash paynent due from Boston Co; and $2,918.98 in a
savi ngs account.

On the estate tax return, M. Bigelow reported that
decedent’s limted partnership interest in the partnership was
worth $135,079.88. In conputing that value, decedent’s estate:
(1) Conputed 44 percent of $1,475,000 (the value of the Padaro
Lane property); i.e., $649,480.85, (2) subtracted $435, 069. 75;
i.e., the anbunt of the G eat Western Bank | oan and the Union
Bank line of credit secured by the property, and (3) applied to
the remai nder a 37-percent discount for lack of marketability.

Attached to the estate tax return was a docunent signed by
M. Bigelow called “Statenment As to Status of Omership of Units”
(the statenment of status), in which he certified that the
ownership of the issued and outstanding Spindrift limted

partnership units as of July 18, 1997, was as foll ows:

Part ner A Units B Units

Decedent’ s trust 1 6, 450
Estate of Ms. Fitzgerald, deceased 1 2,500
M's. Burke 1 2,700
M. Bigel ow 1 1, 050
Tot al 4 12, 700

The statenent of status also states that, on the valuation date,
decedent’ s nine grandchildren owned the income rights associ ated

with 1,800 B units (200 units each) owned by the general partner.
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M. Bigelow reported that the val ue of decedent’s general
partnership interest was $19, 912. 50, conputed by taking 1 percent
of the value of the Padaro Lane property and applying a 35-
percent control prem um

OPI NI ON

The value of an interest in property is included in a
decedent’s gross estate if: (1) The decedent nade an inter vivos
transfer of the property;? (2) the transfer was for |ess than
adequate and full consideration; and (3) the decedent retained
t he possession or enjoynent of, or the right to the incone from
the transferred property. Sec. 2036(a)(1).® However, a

decedent’ s gross estate does not include property transferred

2 The estate does not contend that the transfer of the
Padaro Lane property by decedent’s trust to Spindrift was not an
inter vivos transfer by decedent for purposes of sec. 2036(a),
and we conclude that it was.

3Sec. 2036(a)(1) provides in pertinent part:
SEC. 2036. TRANSFERS W TH RETAI NED LI FE ESTATE

(a) General Rule.--The value of the gross estate
shall include the value of all property to the extent
of any interest therein of which the decedent has at
any tinme made a transfer (except in case of a bona fide
sale for an adequate and full consideration in noney or
money’ s worth), by trust or otherw se, under which he
has retained for his life or for any period not
ascertainable without reference to his death or for any
peri od which does not in fact end before his deat h—-

(1) the possession or enjoynent of, or the
right to the inconme from the property, * * *
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pursuant to a bona fide sale for adequate and full consideration.
Sec. 2036(a).

The estate contends that the Padaro Lane property that
decedent’ s trust conveyed to Spindrift is not includable in
decedent’ s estate by section 2036(a)(1l) because: (1) Decedent
did not retain enjoynent of, or the right to the inconme from the
Padaro Lane property; and (2) the transfer of the property was a
bona fide sale for adequate and full consideration.* W disagree
for reasons discussed next.

A Whet her Decedent Retai ned Possession or Enjoynent of, or the

Right to the Incone From the Padaro Lane Property During
Her Lifetine

Section 2036(a)(1l) does not apply unless the decedent
retains the possession or enjoynent of, or the right to the
income from the transferred property. That requirenment is net
if there is an inplied agreenent anong the parties to the
transaction at the tinme of transfer that the transferor may
retain the possession or enjoynent of, or the right to the incone

from the transferred property. Estate of Thonpson v.

Conmm ssi oner, 382 F.3d 367, 376 (3d Gr. 2004), affg. T.C. Meno.

2002-246; Estate of Maxwell v. Conmm ssioner, 3 F.3d 591, 594 (2d

Cr. 1993), affg. 98 T.C 594 (1992); Estate of Reichardt v.

Comm ssioner, 114 T.C. 144, 151-152 (2000). The estate contends

4 The burden of proof shifts to the Conmm ssioner in
specified circunmstances. Sec. 7491(a). However, our findings
are not affected by the burden of proof.
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t hat decedent did not retain or have an inplied or express
agreenent to retain the possession, enjoynent, or right to the
inconme fromthe Padaro Lane property after it was transferred to
Spindrift.
1. Whet her There WAs an Inplied Agreenent That Decedent

Wuld Retain the Right to the I ncone Fromthe Padaro
Lane Property During Her Lifetine

The estate contends that there was no inplied agreenent for
decedent to retain the right to incone fromthe Padaro Lane
property. W disagree. The Padaro Lane property was generating
nonthly rent of $3,500. The taxes and insurance on the property
total ed $1,350. After the partnership was fornmed, decedent used
$2, 000 of the $2,150 net income fromthe rental of the Padaro
Lane property to make nonthly paynents on the Great Wstern | oan.
After the AARP/ Prudential residential care insurance policy
expired in August 1995, decedent’s expenses exceeded her incone
by $2,700. The partnership continued to make the $2, 000 paynents
on the G eat Western |oan, and M. Bigelow transferred
partnership funds to decedent’s trust to support decedent. No
distributions were nade to any other partner before decedent’s
death. Section 2036 applies if a decedent retains the right to
income fromthe property or if there was an inplied agreenent to

that effect. Estate of Reichardt v. Conm ssioner, supra at 153;

Estate of Hillgren v. Conm ssioner, T.C. Menp. 2004-46; see

Estate of Thonpson v. Conm ssioner, supra at 375. Decedent’ s use




- 22 .
of partnership incone to replace the incone | ost because of the
transfer of the Padaro Lane property to the partnership shows
that there was an inplied agreenent between decedent and her
children that she would retain the right to the inconme fromthe
Padar o Lane property.

2. Whet her There WAs an Inplied Agreenent That Decedent

Wuld Retain the Enjoynent of the Padaro Lane Property
During Her Lifetine

The estate contends that there was no express or inplied
agreenent for decedent to retain the enjoynent of the Padaro Lane
property. W disagree. Enjoynent includes present economc

benefits. @ynn v. United States, 437 F.2d 1148, 1150 (4th G

1971); Estate of Reichardt v. Conm ssioner, supra at 151. After

the transfer of the Padaro Lane property to Spindrift, the
property continued to secure decedent’s |egal obligation to pay
t he $350, 000 Great Western Bank | oan and the $100, 000 Uni on Bank
line of credit. Thus, decedent retained the econom c benefit of
ownership of the Padaro Lane property after it was transferred to
t he partnership.

We conclude that there was an inplied agreenment between
decedent and her children that she would retain for her life the

present econom c benefit of the Padaro Lane property.
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B. VWhet her the Transfer of the Padaro Lane Property by
Decedent’s Trust for 14,500 B Units in Spindrift Was a Bona
Fi de Sale for Adequate and Full Consi deration

Section 2036(a) (1) does not apply if the transfer of
property was part of a bona fide sale for adequate and ful
consideration. The estate contends that the transfer by
decedent’s trust of the fee sinple interest in the Padaro Lane
property to the partnership was a bona fide and genui ne transfer
for which decedent’s trust received adequate and ful
consideration; i.e., 14,500 of the 14,504 Iimted partnership
units (99.97242 percent).

To constitute a bona fide sale for adequate and ful
consideration, the transfer of the property nust be nade in good

faith. Estate of Thonpson v. Conm ssioner, supra at 383; sec.

20.2043-1(a), Estate Tax Regs. Such a sale requires that the
transfer be made for a |legitinmate nontax purpose. Estate of

Bongard v. Conm ssioner, 124 T.C. __, _ (2005) (slip op. at

39). Transactions between famly nenbers are subject to
hei ghtened scrutiny to ensure that the transaction is not a

di sguised gift. See Harwood v. Conm ssioner, 82 T.C 239, 258

(1984), affd. w thout published opinion 786 F.2d 1174 (9th G

1986); Estate of Stone v. Comm ssioner, T.C Meno. 2003-309; cf.

Estate of Reichardt v. Conmm ssioner, supra. As discussed next,

the transfer of the Padaro Lane property to Spindrift was not

made in good faith
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1. | npoveri shnent of Decedent

The estate contends that the transfer of the Padaro Lane
property had no adverse financial effect on decedent because she
received partnership interests in the partnership that held the
Padaro Lane property which were, when she received them equal in
value to the transferred property. The estate contends that
decedent’ s financial situation worsened only when her residenti al
care insurance policies expired in 1995 and 1996.

We di sagree. Before the Padaro Lane property was
transferred to the partnership, decedent net her financial
obligations.® After the transfer, decedent no |onger received
rent fromthe property, but she remained liable for both the
Great Western Bank | oan and the Union Bank line of credit. The
transfer of the Padaro Lane property to the partnership left
decedent unable to neet her financial obligations because her
reduced i nconme of $5,800 was insufficient to pay her reduced
expenses of $7,000.

After decedent’s residential care insurance benefits expired

in August 1996, M. Bigelow informed the trustee of the 1954

5 Wien decedent fornmed the partnership in 1994, she had
nmonthly income of $9,300 ($3,600 fromtwo residential care
i nsurance policies, $3,500 fromrent paid on the Padaro Lane
property, and $2,200 from ot her sources). At that tinme, her
nont hl y expenses averaged $8, 350 ($3, 600 for assisted living
expenses, $2,750 for the Great Western Bank | oan and Uni on Bank
line of credit, $1,350 for property taxes and insurance, and $650
for other expenses).
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trust that decedent did not have enough incone to pay her
expenses. By April 1997, the trustee of the 1954 trust had
di stributed $68, 214 to decedent and termi nated the trust.
Al t hough decedent’s financial needs pronpted the distribution of
the funds fromthe 1954 trust, decedent gave $22,000 to M.
Bi gel ow and his wife in 1997. Wen she died, decedent had only
$8,505 of liquid assets left to suppl enent her inadequate nonthly
income; i.e., $5,417 of assets held in decedent’s trust, $169 due
from Boston Co., and $2,919 in a savings account.

2. Fai lure To Respect Partnership Formalities

The parties’ failure to respect the provisions of the
agreenent governing their transaction tends to show that the
transaction was not entered into in good faith. See Estate of

Har per v. Commi ssioner, T.C Meno. 2002-121; Riverpoint Lace

Wrks, Inc. v. Comm ssioner, T.C Meno. 1954-39.

The estate points out that formalities to establish the
partnership were nmet and contends that any |lapses in conplying
wth partnership formalities after formati on were uni nportant.
We disagree. Spindrift did not properly maintain records of
partnership capital or the partners’ capital accounts. The
bal ance sheets included in the 1995-97 returns incorrectly show
the G eat Western Bank loan as a liability of the partnership.
None of the partners’ Schedules K-1 accurately reflect the

partners’ capital accounts; e.g., decedent’s capital account



- 26 -
reported on the Schedul es K-1 never reflects decedent’s trust’s
contribution of the Padaro Lane property. The Bigelows did not
conply with all of the ternms of the partnership agreenent. These
facts suggest that the sale was not in good faith.

3. No Potential for Nontax Benefit to Decedent

The transfer did not provide and had no potential to provide
any nontax benefit to decedent because managenent of the assets
did not change as a result of the transfer and there was no
pooling of assets. A transfer of assets is not a bona fide sale
for estate tax purposes unless the transfer provides the
transferor sone benefit other than estate tax savings. See

Estate of Thonpson v. Conm ssioner, 382 F.3d 367 (3d GCr. 2004);

Estate of Harper v. Commi Ssioner, supra.

The estate contends that transferring the Padaro Lane
property to the limted partnership had three nontax purposes.
First, the estate contends that one of those purposes was to
provide |l egal protection fromcreditors. W disagree.
Transferring the Padaro Lane property to Spindrift did not give
decedent’ s trust any additional protection fromcreditors because
decedent’ s trust was the sole general partner. As a general
partner, decedent’s trust was not protected fromliability
arising fromthe ownership of the property. Limting the
liability of decedent’s trust was not a purpose for formng the

partnership and transferring the Padaro Lane property to it.
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Second, the estate contends that the partnership provided
continuity of managenent for the Padaro Lane property. W
di sagree. There was no change in the continuity of managenent of
the Padaro Lane property after decedent’s trust transferred it to
Spindrift. Under the partnership agreenent, the partnership
termnated if the general partner term nated unless the renaining
partners agreed to continue the partnership. The partnership
woul d term nate when decedent’s trust term nated because
decedent’ s trust was the general partner. Transferring the
Padaro Lane property to Spindrift did not provide any additional
continuity of managenent of the property; the sole source of
managenent was the trust.

Third, the estate contends that it was nore efficient for
decedent to give her children and grandchildren interests in the
partnership than to withdraw small undivided interests in the
Padaro Lane property from decedent’s trust and give themto her
children and grandchil dren by deed. A transfer nmade solely to
reduce taxes and to facilitate gift giving is not considered in
this context to be made in good faith or for a bona fide purpose.

See Estate of Thonpson v. Conm ssioner, supra at 369, 373-374,

379.

4. Conpari son Wth the Kinbell Case

The estate asserts that the transfer by decedent’s trust of

t he Padaro Lane property to Spindrift was a bona fide sale for
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adequate and full consideration under Kinbell v. United States,

371 F.3d 257, 265 (5th Cr. 2004), where the court stated:
In summary, what is required for the transfer by

Ms. Kinbell to the Partnership to qualify as a bona

fide sale is that it be a sale in which the decedent/

transferor actually parted with her interest in the

assets transferred and the partnership/transferee

actually parted with the partnership interest issued in

exchange. |In order for the sale to be for adequate and

full consideration, the exchange of assets for

partnership interests nust be roughly equival ent so the

transfer does not deplete the estate. * * *

The estate’s reliance on Kinbell is m splaced because the
facts in that case differ substantially fromthose here. First,
decedent’s trust did not part with all of its interest in the
Padaro Lane property as shown by the fact that the property
continued to secure the obligations of decedent and the trust to
repay the Great Western Bank | oan and the Union Bank |ine of
credit.

Second, because there was no potential benefit for decedent
or her trust stenmmng fromthe transfer of the Padaro Lane
property to Spindrift, the partnership interest received by
decedent’ s trust was not equivalent to the Padaro Lane property.

Third, the general partner of the Kinbell partnership was a
l[imted liability conpany, not Ms. Kinbell’s trust. Wen Ms.
Kinbell’s trust transferred property to the partnership, the
trust shielded itself fromliability. |In contrast, decedent’s

trust was the sole general partner of Spindrift. The transfer of

t he Padaro Lane property fromdecedent’s trust to Spindrift did
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not shield the trust fromits liability as an owner of the
property because decedent’s trust was Spindrift’s general
part ner.

Fourth, Ms. Kinbell retained nore than $450,000 in assets
outside of the partnership for her support. In contrast,
decedent did not retain enough assets to support herself.

Finally, Ms. Kinbell did not make continuous transfers
bet ween her personal assets and the Kinbell partnership s assets.
M. Bigelowtransferred funds between decedent’s trust and
Spindrift 40 times fromApril 1995 to August 1997. Decedent’s
trust used partnership funds and the partnership used trust
funds. The facts supporting a finding of a bona fide sale for
adequate and full consideration in Kinbell are not present here.

C. Concl usi on

We concl ude that decedent and her children had an inplied
agreenent that decedent could continue during her lifetine to
enjoy the econom c benefits of, and retain the right to the
incone from the Padaro Lane property after she conveyed the
property to the partnership, and that the transfer was not a bona
fide sale for adequate and full consideration. Thus, the value
of the Padaro Lane property is included in decedent’s gross

estate. See sec. 2036(a)(1).

Deci sion will be

entered for respondent.




