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VEMORANDUM OPI NI ON

PARI' S, Judge: On July 1, 2008, respondent issued each
petitioner a Notice of Determ nation Concerning Collection

Action(s) Under Section 6320 and/or 6330! (notices of

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code (Code), and all Rule References are to
the Tax Court Rules of Practice and Procedure.
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determ nation) in which respondent determ ned to proceed with
collection by levy of the frivolous return penalties inposed
under section 6702 agai nst petitioners for the tax years 2002,
2003, 2004, and 2005. Petitioners tinely filed their petition
with this Court to review these notices of determ nation. The
two i ssues before the Court are: (1) Wiether the IRS properly
assessed under section 6702 frivolous return penalties against
petitioners for tax years 2002, 2003, 2004, and 2005; and (2)
whet her respondent abused his discretion in determning to
proceed with collection by Ievy of the frivolous return penalties
for tax years 2002, 2003, 2004, and 2005.

Backgr ound

This case was submtted fully stipulated under Rule 122, and
the stipulated facts are incorporated as our findings by this
ref erence.

Petitioners

James M Blaga (M. Blaga) and Vivian P. Blaga (Ms. Blaga),
husband and wife, lived in Mchigan when they filed their
petition. For all the tax years at issue M. Blaga worked as a
medi cal technol ogist for St. John Health Corp. (St. John Health).
During the tax years 2002 and 2003 Ms. Bl aga operated a cl eaning
servi ce busi ness naned “Personal Touch C eaning Services”. She

was a housewi fe for the tax year 2004 and wor ked outsi de the hone



- 3 -
at Md-Day Properties, Inc. (Md-Day Properties), for the tax
year 2005.

Petitioners’ Tax Returns Filed for Tax Years 2002, 2003, and 2004

Petitioners tinely filed their joint returns on Fornms 1040,
U.S. Individual Income Tax Return, and paid i ncone taxes shown
thereon for the tax years 2002, 2003, and 2004. For tax year
2002 petitioners reported M. Blaga s wages of $62, 197, Ms.
Bl aga’ s busi ness incone of $5,903, and interest inconme of $42.
Petitioners attached the Form W2, Wage and Tax Statenent, issued
by St. John Health to report the wages M. Blaga earned and the
wi t hhol di ngs on his wages. Petitioners also reported the self-
enpl oynment tax of $834 on Ms. Blaga’'s business incone for the
tax year 2002 and cl ai med a correspondi ng deduction of $417 for
one-hal f of the self-enploynent tax. On the basis of their
reporting, petitioners paid an incone tax of $5,630 for tax year
2002. For the tax year 2003 petitioners reported M. Blaga' s
wages of $62,030, Ms. Blaga s business incone of $4,802, and
their interest incone of $25. For that tax year petitioners
again attached the FormW2 from St. John Health, reported the
sel f-enpl oynent tax of $679, and cl ai med a deduction of $340 for
one-half of the self-enploynent tax. On the basis of their
reporting, petitioners paid an incone tax of $6,605 for the tax
year 2003. For the tax year 2004 petitioners reported M.

Bl aga’ s wages of $63,276, their interest incone of $2,424, and
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their taxable State refunds, credit, or offsets of $36.
Petitioners again attached the FormW2 from St. John Health. On
the basis of their reporting, petitioners paid income tax of
$6,039 for the tax year 2004.

Petitioner’'s Anended Returns Filed for Tax Years 2002, 2003, and
2004

On March 1, 2006, petitioners filed Form 1040X, Anended U. S.
| ndi vi dual I nconme Tax Return, for the tax year 2002, reporting
that M. Blaga received no wages for the tax year 2002. On the
amended return petitioners wote: “applied understandi ng of
statutory | anguage behind | RC sections 3401 & 3121.” Petitioners
attached to the anended return a Form 4852, Substitute for Form
W2, Wage and Tax Statenment, or Form 1099-R, Distributions from
Pensions, Annuities, Retirenent or Profit-Sharing Plans, |RAs,
| nsurance Contract, Etc., reporting that M. Bl aga received no
wages from St. John Health but stating that St. John Heal th had
wi t hhel d $5, 935 of Federal incone tax, $2,040 of State tax,
$1,581 of local tax, $3,923 of Social Security tax, and $918 of
medi care tax. On Form 4852 petitioners indicated that “Conpany
provi ded records [& applied understandi ng of statutory |anguage
behi nd | RC sections 3401 & 3121". On their anmended 2002 return
petitioners also clainmed that Ms. Blaga did not receive any
busi ness inconme and thus her business inconme should not be

subject to self-enploynent tax. Nonetheless, petitioners stil
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clainmed, as on their original return, the deduction for one-half
of her self-enploynent tax. Consequently, petitioners reported
on their 2002 anended return that they had no taxable incone and
no tax liability and therefore were entitled to a refund of al
taxes withheld totaling $10,388 for the tax year 2002.

By April 12, 2006, petitioners filed their 2004 anended
return, reporting that M. Blaga did not earn any wages. On the
amended return petitioners wote that they “applied [their]
under st andi ng of statutory | anguage behind | RC sections 3401 &
3121". Petitioners attached a Form 4852 to indicate that M.

Bl aga earned no wages but that St. John Health had w t hhel d
certain taxes. On that Form 4852 petitioners wote: “records
provi ded by payer listed on line 5 & applied understandi ng of
statutory | anguage behind I RC sections 3401 & 3121". Reporting
no taxable inconme and no tax liability, petitioners clained a
refund of $10, 898.

On April 17, 2006, petitioners anended their 2003 return to
report that Ms. Blaga had earned no inconme from her cleaning
servi ce business and M. Blaga had received no salary for the tax
year 2003. Petitioners also indicated that Ms. Blaga' s business
i ncone was not subject to self-enploynent tax. On the 2003
amended return petitioners wote: “applied understandi ng of
statutory | anguage behind | RC sections 3401 & 3121".

Nonet hel ess, petitioners attached to the anended return a Form
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4852 indicating that St. John Health had withheld certain taxes
and retained the deduction for one-half of Ms. Blaga s self-

enpl oynent tax. On that Form 4852 petitioners wote: “applied
under st andi ng of statutory | anguage behind | RC sections 3401 &
3121”. Because they reported no taxable incone and no tax
l[iability, petitioners clainmd an overpaynent of $11, 350 for the
tax year 2003.

On April 28, 2006, petitioners filed another anmended return
for 2002, reporting a calculation error on their previous anended
return. Petitioners did not nmake any changes to their tax
position or the anmount of their clainmed refund.

Petitioners’ Tax Return for Tax Year 2005

Petitioners untinely filed a tax return for the tax year
2005 on May 4, 2006. On that return petitioners reported the
sanme position as on their anended returns, claimng that their
wages should not be taxed. Petitioners attached, as they had in
previ ous tax years, a Form 4852 stating that M. Blaga received
no wages from his enpl oyer but reporting that St. John Health had
w thhel d Federal income tax, State tax, |ocal tax, Social
Security tax, and nmedicare tax for that tax year. Although Ms.
Bl aga worked at M d-Day Properties in 2005, petitioners clainmed
that Ms. Blaga did not receive any wages from M d-Day Properties
and submtted a Form 4852 reporting that M d-Day Properties had

wi thheld State inconme tax, Social Security tax, and nedicare tax.
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Additionally, petitioners attached to their 2005 tax return a
letter dated April 10, 2006, conceding that they did receive
wages but contending that the Federal Governnment does not have
jurisdiction over private citizens’ wages pursuant to sections
3401(a) and 3121(a) and has only limted jurisdiction over those
who are “federally connected”.

The 30-day Notices To Wthdraw Petitioners' Tax Returns

By letters dated July 31 and Septenber 20, 2006, respondent
informed petitioners that they had submtted frivol ous tax
returns for the tax years 2002 and 2004, respectively, and
provided a 30-day period fromthe date of those notices for
petitioners to wwthdraw their frivolous tax returns (notices to
wi thdraw). Each notice to wthdraw stated that if petitioners
W t hdrew those frivolous tax returns, the penalty inposed under
section 6702 would not apply with respect to those returns.
Respondent did not issue a letter requesting petitioners to
w thdraw their 2003 anended return and their 2005 tax return. By
a letter dated August 27, 2006, petitioners inforned respondent
that they refused to withdraw their 2002 anended return. They
reiterated that they had filed a valid anended tax return for the
tax year 2002 because they were not enployees according to
sections 3401(a) and 3121(a) and had not conducted a “trade or

busi ness” within the neaning of section 7701(a)(26). Petitioners
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did not respond to the Septenber 20, 2006, notice in regard to
tax year 2004.

The Assessnent of the Section 6702 Penalties and the Coll ection
Pr ocess

By |letters dated February 19, 2007, January 8, 2007,
Decenber 11, 2006, and February 12, 2007 for tax years 2002,°2
2003, 2004, and 2005, respectively, respondent assessed each
petitioner with frivolous return penalties under section 6702.
By letters dated April 23, March 19, March 26, and April 23,
2007, for tax years 2002, 2003, 2004, and 2005, respectively,
respondent demanded paynents from M. Blaga to satisfy the
section 6702 penalties assessed against him By letters dated
April 30, March 19, March 26, and April 23, 2007, for tax years
2002, 2003, 2004, and 2005, respectively, respondent denanded of
Ms. Blaga that she pay the section 6702 penalties assessed
agai nst her.

On April 28, 2007, respondent issued to Ms. Blaga a Final
Notice of Intent to Levy and Notice of Your Right to a Hearing
for the tax years 2003 and 2004. On May 24, 2007, petitioners

requested a collection due process hearing for the tax years 2003

2The 2002 notice of penalty charge informed M. and Ms.
Bl aga that a penalty of $1,000 had been inposed on each of them
for each of their frivolous anmended returns. The other notices
informed M. and Ms. Blaga that a penalty of $500 had been
i nposed on each of themfor either their frivolous anended return
for the tax years 2003 and 2004 or their frivolous 2005 tax
return.
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and 2004. On July 24, 2007, respondent issued to M. Blaga a
Final Notice of Intent to Levy and Notice of Your Right to a
Hearing for the tax years 2002, 2003, 2004, and 2005. On August
22, 2007, petitioners requested a collection due process hearing
for the tax years 2002, 2003, 2004, and 2005. On Novenber 8,
2007, respondent issued to Ms. Blaga a Final Notice of Intent to
Levy and Notice of Your Right to a Hearing for the tax years 2002
and 2005. In a letter dated Novenber 26, 2007, petitioners
requested a collection due process hearing for the tax years 2002
and 2005. In each of the letters requesting a collection due
process hearing petitioners asserted that the Federal Governnent
cannot tax their wages or business incone because the Federal
Gover nment does not have jurisdiction over themas private
citizens.

On Novenber 26, 2007, respondent prematurely filed a notice
of levy with LaSalle Bank Mdwest N.A in an attenpt to collect
frompetitioners’ personal bank accounts the section 6702
penalties for the tax years 2002, 2003, 2004, and 2005. By
| etter dated Decenber 10, 2007, respondent withdrew the notice of
| evy.

By a letter dated April 18, 2008, petitioners requested that
the hearing be held by correspondence. On July 1, 2008,
respondent issued a Notice of Determ nation Concerning Collection

Action(s) Under Section 6320 and/or 6330, sustaining the
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assessnment of the section 6702 penalties for the tax years 2002,
2003, 2004, 2005 and the determ nation to collect those penalties
by | evy.

On March 25, 2010, this Court issued a bench opinion in
docket No. 8101-09, wherein M. Blaga filed a petition to contest
a notice of deficiency issued for the tax year 2005. 1In that
case the Court concluded that M. Blaga' s assertion, such as he
makes here, that private citizens’ inconme cannot be taxable, is
frivol ous and warned himthat a penalty would be inposed if he
continued to make such an assertion.

Di scussi on

A. Jurisdiction

Section 6330(d) (1) provides this Court with jurisdiction to
review an appeal fromthe Conm ssioner’s determ nation to proceed
with collection activity regardl ess of the type of underlying tax
involved. This Court has held that its jurisdiction under
section 6330 includes the review of the Comm ssioner’s
determ nation to collect a section 6702 frivolous return penalty

by levy. See Callahan v. Conm ssioner, 130 T.C. 44, 48-49

(2008); Lindberg v. Conmm ssioner, T.C Menop. 2010-67; Rice v.

Conmi ssioner, T.C. Menp. 2009-169. Therefore, this Court has

jurisdiction to review respondent’s notice of determ nation

i ssued to petitioners under section 6330.



B. Standard of Revi ew

This case involves a review of respondent’s determnation to
proceed with collection by levy of frivolous return penalties
i nposed on petitioners for tax years 2002, 2003, 2004, and 2005.
The Secretary has the authority to collect a tax by neans of a
| evy. See sec. 6331(a). A “tax” may include the liability for
the section 6702 frivolous return penalty. Sec. 6671(a); see

al so Lindberg v. Conm ssioner, supra. Section 6330(a) provides

that no | evy may be nmade on any property or right to property of
a taxpayer unless the taxpayer has been given notice of, and the
opportunity for, an admnistrative review of the nmatter. |If
dissatisfied with the outcone of such review, that taxpayer may
seek review in the Tax Court, during which review the suspension
of the levy continues.

| f the taxpayer did not receive a notice of deficiency or
di d not otherw se have an opportunity to dispute the underlying
tax liability, the Court reviews the matter de novo. See

Lunsford v. Commi ssioner, 117 T.C. 183, 185 (2001) (citing Goza

v. Comm ssioner, 114 T.C. 176, 181-182 (2000)). \Were the

underlying tax liability is not an issue, this Court reviews the
determ nation to see whether there has been an abuse of

discretion. See id. (citing Nicklaus v. Comm ssioner, 117 T.C,

117, 120 (2001)). The Court has described the abuse of

di scretion standard as neaning “arbitrary, capricious, or wthout
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sound basis in fact or law” Ganelli v. Comm ssioner, 129 T.C

107, 111 (2007) (citing Wodral V. Conm ssioner, 112 T.C 19, 23

(1999)).

Petitioners are entitled to challenge the assessnent of
frivolous return penalties under section 6702 because no notice
of deficiency was issued with respect to those penalties, see
sec. 6703(b), nor did petitioners otherw se have an opportunity
to dispute the assessnments. Accordingly, this Court reviews
petitioners’ liability for the assessnent of the 2002, 2003,
2004, and 2005 frivolous return penalties de novo.

The Court will review other aspects of respondent’s
determ nation regarding the collection action for abuse of
di scretion.

C. Application of Section 6702

A taxpayer is liable for a frivolous return penalty under
section 6702 if three requirenents are nmet. First, a taxpayer
must file a docunent that purports to be an incone tax return.
Sec. 6702(a)(1l). Second, the purported return either does not
contain informati on on which the substantial correctness of the
sel f-assessnent nmay be judged or contains information that on its
face indicates that the self-assessnent is substantially
incorrect. |d. Third, the defect referred to in section
6702(a)(1)(A) or (B) is based on a position which is frivolous or

reflects a desire (which appears on the purported return) to
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del ay or inpede the admnistration of Federal tax laws. The
Comm ssi oner bears the burden of proof wth respect to whether
petitioners are liable for frivolous return penalties. See sec.
6703(a).

For the reasons set forth below, the Court finds that
respondent has nmet his burden of proof with respect to all three
el emrents of section 6702 and therefore sustains respondent’s
assessnments of the frivolous return penalties for the tax years
2002, 2003, 2004, and 2005.

Respondent satisfied the first element. Petitioners Forns
1040X for tax years 2002, 2003, and 2004 purported to be inconme

tax returns filed to obtain refunds of tax. See Cal | ahan v.

Comm ssioner, 130 T.C. at 53. On each Form 1040X petitioners

reported no taxable income or tax liability and cl ai med an
overpaynment. To each was attached a Form 4852, reporting that

M. Blaga' s enployer, St. John Health, had w thheld Federal

i ncone tax, State tax, local tax, Social Security tax, and

medi care tax. For the tax year 2005 petitioners filed a Form
1040 which |ikew se reported a tax of zero and cl ai ned an
overpaynment. Petitioners attached to it a Form 4852, reporting
that Ms. Blaga s enployer had wthheld State tax, Soci al
Security tax, and nedicare tax. Petitioners thus filed purported

tax returns for all tax years at issue.
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As to the second el enent of the frivolous return penalty,
respondent has net his burden of proving that each of
petitioners’ 2002, 2003, 2004, and 2005 purported returns was
substantially incorrect on its face. Petitioners clainmed on
their purported returns and on the attached Fornms 4852 that they
recei ved no wages, but the original Forms W2 naned their
enpl oyers as either St. John Health or Md-Day Properties and
stated that their enployers had withheld certain taxes on the
conpensation paid in exchange for petitioners’ services.
Furthernore, petitioners reported on their purported returns for
2002 and 2003 that Ms. Blaga s business earned no i ncone but
cl ai mred a deduction for one-half of her self-enploynment tax. The
letter attached to their purported return for 2005 nakes patently
erroneous assertions such as that the Federal Governnent could
only tax incone “federally connected” and not the wages
petitioners received fromthe private sector. By the sane token,
none of the purported returns petitioners submtted contai ned
information on which the substantial correctness of the self-
assessnment m ght be judged.

The third and final elenment of the frivolous return penalty
is |likew se satisfied because the purported returns refl ect
frivolous positions. This Court and ot hers have repeatedly
characterized returns reflecting zero inconme and zero tax as

frivolous. See Uloa v. Conm ssioner, T.C. Menob. 2010-68
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(deeming frivolous a taxpayer’s assertions based on “zero
returns” reporting no inconme and no tax liability and inposing a

penal ty under section 6673(a)(1)); Hill v. Conm ssioner, T.C

Meno. 2003-144 (sane); Rayner v. Conmmi ssioner, T.C Meno. 2002-30

(same), affd. 70 Fed. Appx. 739 (5th Cr. 2003).

To report zero wages on their returns, petitioners advanced
ot her argunents, including that wages do not constitute taxable
i ncome under sections 3401 and 3121 and that the Federal
Gover nment does not have authority under the Constitution to
i npose a tax on private citizens’ incone. Courts have repeatedly
found such argunents as made here to be frivolous. See Tickel v.

United States, 815 F.2d 706 (6th Cir. 1987) (sane); H nes v.

United States, 802 F.2d 458 (6th Cir. 1986) (sane); Yuen V.

United States, 290 F. Supp. 2d 1220, 1224 (D. Nev. 2003) (holding

a taxpayer had taken a frivol ous position based on the argunent
that his wages do not constitute taxable incone); see al so Pabon

v. Comm ssioner, T.C Meno. 1994-476 (finding frivolous a

taxpayer’s position that private citizens’ inconme is tax-exenpt).
The Court concludes that petitioners are |iable under

section 6702 for the frivolous return penalties for the tax years

2002, 2003, 2004, and 2005 because all the elenents of section

6702 have been net.
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D. The Notice of Determ nation To Proceed Wth the Levy

The Court now addresses whet her respondent abused his
di scretion in determning to proceed with collection by |evy of
the frivolous return penalties. Petitioners bear the burden of

proof. See Rule 142(a); see also Hardie v. Conm ssioner, T.C

Meno. 2007-335. The Court finds that the Appeals officer did not
abuse his discretion in determning to proceed with the levy to
collect the frivolous return penalties petitioners owed for the
tax years 2002, 2003, 2004, and 2005. Petitioners fail to neet
their burden of proof because they nerely repeat frivol ous
argunents. Furthernore, respondent’s Appeals settlenent officer
verified that all the requirenents of any applicable | aw or
adm ni strative procedure were net and that the proposed | evy
action appropriately bal anced the need for efficient collection
of taxes with petitioners’ concerns that the |l evy be no nore
intrusive than necessary.
Concl usi on

This Court sustains respondent’s inposition of the frivol ous
return penalties for the tax years 2002, 2003, 2004, and 2005
because respondent has net all the elenments set forth in section
6702. Furthernore, the Court concludes that respondent conmmtted
no error nor abuse of his discretion in determning to collect by
levy the frivolous return penalties for the tax years 2002, 2003,

2004, and 2005.
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This Court has considered all argunents the parties have
made and has found those argunments not di scussed herein to be
irrelevant and/or without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




