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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 of the Internal Revenue Code in effect

at the tine the petition was filed.! The decision to be entered

! Unl ess ot herw se indicated, subsequent section
references are to the Internal Revenue Code in effect for the
years at issue. Rule references are to the Tax Court Rul es of
Practi ce and Procedure.



is not reviewable by any other court, and this opinion should not
be cited as authority.

In separate notices of deficiency, respondent determ ned the
foll ow ng deficiencies in Federal inconme taxes and penalties
agai nst petitioner and her husband, Mdses A Bl ankson, for the

years indi cat ed: 2

Year Defi ci ency Sec. 6662(a) Penalty
1993 $10, 971 $2, 191
1994 5, 681 1,136
1995 6, 066 1, 204
1996 9, 259 1, 851

After concessions,?® the issues for decision are: (1)

Whet her assessnent or collection of the deficiency and penalty

2 Wth regard to one of the notices of deficiency, for
the 1993 and 1994 tax years, petitioner and her husband (M.
Bl ankson) filed a petition with this Court in docket No. 16417-
97. At the tine the petition was filed, petitioner had a pending
bankruptcy proceeding. On notion by respondent, petitioner was
di sm ssed fromthe case for lack of jurisdiction. M. Blankson
remai ned in the case and | ater conceded the deficiencies and
penalties for the years 1993 and 1994. Thereafter, respondent
issued a notice of deficiency to petitioner and M. Bl ankson for
the 1995 and 1996 tax years. About that time, petitioner’s
bankrupt cy proceedi ng was concl uded, and petitioner tinmely filed
a petition with respect to both notices of deficiency for the
years 1993, 1994, 1995, and 1996. M. Bl ankson did not petition
the Court with respect to the 1995 and 1996 notice of deficiency.

8 At trial, petitioner conceded a dependency exenption
deduction for her son, Sanuel, for 1993. Respondent conceded his
determination that petitioner failed to report a $73 taxable
distribution for 1993 and $2, 753 in wage and sal ary incone for
1995.



- 3 -

for 1993 is barred by the statute of Iimtations under section
6501(a); (2) whether petitioner is entitled to various Schedul e
A, Item zed Deductions, and Schedule C, Profit or Loss From
Busi ness, deductions in excess of anounts allowed by respondent
for 1993 through 1996; (3) whether petitioner is entitled to
charitable contribution deductions under section 170 in excess of
anounts all owed by respondent for 1993, 1994, and 1995; (4)
whet her petitioner is entitled to a trade or business |oss
deduction under section 165 for 1996; (5) whether petitioner is
entitled to a dependency exenption deduction for her sister under
section 151 for 1993 and 1994; (6) whether petitioner is entitled
to a child care credit under section 21 for 1995; and (7) whether
petitioner is liable for the accuracy-rel ated penalty under
section 6662(a) for 1993 through 1996, inclusive.*

Sone of the facts were stipulated. Those facts, with the

annexed exhibits, are so found and are made part hereof.

4 In a supplenental posttrial brief, petitioner argued
that her 1994 tax liability should have been included in her
bankruptcy proceeding. The Court construes that as an argunent
that this Court has no jurisdiction over her 1994 tax liability
and that such jurisdiction should be in the bankruptcy court.

The Court rejects such argunment. Although this Court |acks
jurisdiction as to whether a tax liability has been discharged in
bankruptcy, this Court neverthel ess has jurisdiction to determ ne
the anobunt of the deficiency. Neilson v. Conm ssioner, 94 T.C

1, 8-9 (1990); Grahamyv. Comm ssioner, 75 T.C 389, 399-400
(1980).




Petitioner’s legal residence at the tinme the petition was filed
was Atlanta, Georgia.

Petitioner is married to Moses Bl ankson. The Bl anksons
emgrated to the United States from CGhana, West Africa.
Petitioner is a registered nurse with a nursing degree from
Canbridge University in England. Her husband, M. Bl ankson, was
a financial analyst and accountant for a bank during the years at
i ssue and also held a second job. Petitioner and M. Bl ankson
have four children: Sanuel, born in 1965, Rosemary, born in
1975, Melissa, born in 1979, and Clara, born in 1985.

During the years 1993 through 1996, petitioner was enpl oyed
as a salaried nurse by the Atlanta, CGeorgia, public school system
during the school year. Petitioner was al so engaged in a self-
enpl oyed activity as a critical care nurse for coronary care
patients, for which she was paid by the hour. Petitioner
performed critical care services on weekends, holidays, and sone
week nights during the school year, and full tinme during the
summer nont hs.

In 1995, petitioner incurred child care expenses for her
youngest child, Cara, who was then 10 years old. The care was
provi ded during eveni ngs when petitioner and M. Bl ankson worked
night shifts. Petitioner clained a $480 credit on her 1995
return for child care expenses of $2,600 paid to Kuddl e Korner.

The care provider was paid in cash, and the total expense



reported was based on a cost of $75 per week. Petitioner did not
present any witten docunentation from Kuddl e Korner, the care
provi der, although she allegedly showed a letter froma Ms.
Mankl e to the exam ni ng agent who questioned the expense.
Respondent allowed a child care credit for 1993 and 1994 but
di sall owed the credit for 1995 for |ack of substantiation.

Petitioner has a younger sister, Cecilia OGori. M. Oori,
who i s handi capped, resided with petitioner during 1993 and 1994
while attending a trade school. M. Oori was 29 or 30 years old
during that tinme and had cone to the United States from Ghana.
Petitioner contends that she paid all of Ms. Ofori’s expenses in
cash during that period, including tuition, books, clothing,
school supplies, and nedicine. Petitioner also clains to have
provided Ms. Oori’s board and | odging. M. Oori was not
enpl oyed, had no incone, and did not receive any governnent
grants, food stanps, or welfare benefits. Petitioner did not
recei ve financial support fromany other sources or famly
menbers for the support of Ms. Ofori

Petitioner clained a dependency exenption deduction for M.
Chori for 1993 and 1994 but incorrectly listed as Ms. Oori’s a
Soci al Security nunmber that was the Social Security nunber of one
of petitioner’s daughters. Respondent disallowed the exenption
for Ms. Oori. Petitioner never provided a correct Soci al

Security nunber for her sister, who noved back to Ghana in 1995.



- 6 -

The only evidence presented by petitioner in support of her
entitlenent to the dependency exenption deduction was an
i nsurance profile froma Revco pharmacy in Atlanta, which
revealed that Ms. Ofori was 30 years old during the 1993 tax year
and that a total of $247.15 was paid on five occasions for
medi cation for Ms. Ofori during 1993.

Petitioner performed her critical care nursing in hospital
i ntensive care or coronary care units and occasionally in hones.
The hospitals were | ocated various distances fromAtlanta, in
Rockdal e County, Henry County, and Savannah, Georgia. Petitioner
general ly used a Jaguar autonobile that she acquired in 1992 to
travel to the | ong-distance hospital jobs. For her school nurse
job or for nearby critical care nursing jobs, she used a snaller
aut onobil e. She had sone records of expenses pertaining to a
1979 Toyota Corolla and a 1992 Acura Vigor in addition to the
Jaguar. Although she clained to have kept records of her m | eage
for the agencies for which she worked, she did not produce such
records at trial. Petitioner maintained and offered into
evi dence sone expense records of insurance prem uns and
aut onobi | e mai nt enance expenses in the formof duplicate and
cancel ed checks. However, these records did not chronicle
petitioner’s vehicle expenses wth respect to these autonobil es.
Petitioner did not maintain a |log reflecting the days, tines,

pl aces, and purposes for which she used her vehicles.



On her Federal incone tax returns for the years at issue,
petitioner clainmed deductions for expenses relating to her
enpl oynent as a nurse on Schedule A. Wth respect to her self-
enpl oyed activity as a critical care nurse, petitioner clainmed
expenses relating to that activity on Schedule C. In the notices
of deficiency, respondent made sone adjustnents shifting sonme of
t he expenses between the Schedules A and C and, additionally,

di sal l ow ng sone of the expenses. Petitioner’s objections are
directed to the disall owed expenses rather than the shifting of
expenses between the two schedul es.

In 1996, petitioner’s Acura autonobile was damaged in an
accident. Wile it was being repaired, she drove a rented car
provi ded by her insurance conpany. The rental car was stol en,
along with equipnent in the car that petitioner used in her
critical care nursing activity. The |oss of the equi pnent was
not covered by insurance. Petitioner clainmed a casualty |oss
deduction of $4,500 on her 1996 incone tax return, Schedul e 4684,
Casualty Loss, pursuant to section 165(c)(3) but realized no tax
benefit because the anmount clained was | ess than 10 percent of
her adjusted gross inconme. Sec. 165(h)(2). Petitioner presented

a list of the stolen equipnment at trial, which she val ued at
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$1,709.03.°5 She presented no evidence to substantiate the
anount s.

Petitioner claimed charitable contributions deductions in
the years at issue. For 1993, petitioner clainmed a deduction for
contributions of $9,500 by cash or check and $500 by ot her than
cash or check. Respondent allowed $2, 700 and di sal | owed the
remai nder for |ack of substantiation. For 1994, petitioner
clainmed a deduction for contributions of $4,100 by cash or check
and $210 by other than cash or check. Respondent allowed $3, 600
and di sall owed the remai nder. For 1995, petitioner clained a
deduction for contributions of $5,280 by cash or check.
Respondent al | owed $2, 230 and di sal | owed the remai nder.
Petitioner acknow edged that sone of the donated itens were to
i ndi vidual s and not to recogni zed charitable organi zations. For
exanpl e, petitioner donated a television to a handi capped chil d.

O her than her testinony, petitioner presented no evidence at

5 Petitioner’s |list consisted of the followi ng itens:
Thernmoneter, digital, $9.19; fiber opticol oscope/ opt hal noscope
set, $229.95; Beltone Audio Scout audioneter, $575 (with an “X’
next to this itemon the list); scale, $30; henogl obin
phot onet er, $600; henogl obin curettes, $50; heavy duty tote-a-
chart carrier, $14.95; Uso sticks, $26.57; two bl ood pressure
kits, $150.59 each; cardiac stethoscope, $68.29; fan, $14;
conpletely stocked first aid kit, $59.95; clinic supplies, $75.
The list gives a total of $1,709.03, with an offset of $250
wi t hout expl anation, for a net anmount of $1,459.03. The Court
notes petitioner's figures do not add up correctly; see
di scussion of the substantive issue, infra.



trial to substantiate the charitable contributions that were
di sal | oned by respondent.

Petitioner and M. Blankson filed joint incone tax returns,
prepared by a return preparer, for the years at issue. In
January 1997, the Bl anksons and respondent executed IRS Form 872,
Consent to Extend the Tinme to Assess Tax, for 1993. In that
consent, the period of limtations for 1993 was extended from
April 15, 1997, to April 15, 1998.

The first issue is whether respondent is barred by the
statute of limtations under section 6501(a) from pursuing the
deficiency against petitioner for 1993. The Comm ssioner is
generally required to assess taxes wthin 3 years after the due
date of the return. Sec. 6501(a). However, the taxpayer and the
Comm ssi oner may extend the period of limtations by witten
agreenent. Sec. 6501(c)(4).

Petitioner entered into a valid witten agreenent with
respondent to extend the statutory period for the 1993 year to
April 15, 1998. Respondent issued the statutory notice with
regard to 1993 on June 19, 1997, well within the period agreed to
by the parties. Sec. 6213(a). Petitioner thereafter filed for
bankruptcy. Bankruptcy |aw prohibits debtors with Federal tax
liabilities frompetitioning this Court until the earlier of the
closing of the case, the dism ssal of the case, or the granting

of a discharge. 11 U. S.C. sec. 362(a)(8), (c) (2000).
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Petitioner petitioned this Court tinmely with respect to 1993 upon
concl usi on of her bankruptcy proceeding. Sec. 6213(f).
Respondent acted within the prescribed [imtations period and,
therefore, is sustained on this issue.

The second issue is whether petitioner is entitled to
various Schedul e A and Schedul e C deductions in excess of anounts
al | oned by respondent in the notices of deficiency. Deductions

are a matter of legislative grace. [NDOPCO Inc. v.

Conm ssioner, 503 U S. 79, 84 (1992). Petitioner bears the

burden of proof to present adequate docunentation to support the

deductions cl ai ned on her returns. Rul e 142; Wl ch v. Hel veringq,

290 U. S, 111, 115 (1933).° It is also petitioner’s
responsibility to maintain records sufficient to enable
respondent to determne her correct tax liability. Sec. 6001,

sec. 1.6001-1(a), Incone Tax Regs.; Hi gbee v. Conmm ssioner, 116

T.C. 438 (2001). The taxpayer nust substantiate both the anopunt

and purpose of the clained deductions. Hi gbee v. Conm ssioner,

supra.

6 Sec. 7491, under certain circunstances, places the
burden of production on the Conmm ssioner with respect to a
taxpayer’s liability for taxes, penalties, and additions to tax
in court proceedings arising in connection with exam nations
comencing after July 22, 1998. 1In this case, petitioner does
not contend, nor is there evidence, that the exam nation of her
returns commenced after July 22, 1998, or that sec. 7491 is
appl i cabl e.
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Section 162 allows a deduction for ordinary and necessary
expenses that are paid or incurred during the taxable year in

carrying on a trade of business. Sec. 162(a); Deputy v. Dupont,

308 U. S. 488, 495 (1940). A trade or business includes the trade

or business of being an enployee. O Malley v. Conm ssioner, 91
T.C. 352, 363-364 (1988).

As noted earlier, petitioner was engaged during the years at
i ssue both as an enpl oyee and as a sel f-enpl oyed person. Sone of
t he deductions clained on her returns related to enpl oyee
busi ness expenses (Schedule A), and others related to her self-
enpl oynment activity (Schedule C). Respondent reallocated sone of
t he expenses between petitioner’s two activities, a determ nation
that petitioner does not challenge. O her expenses were
di sal l oned for lack of substantiation, which petitioner does
chal l enge. Wth respect to those expenses, the Court notes that
petitioner did not maintain books and records to chronicle her
i ncome and expenses, nor did she maintain |ogs on the uses of her
vehicles in her activities. She presented at trial receipts and
copi es of checks purportedly to substanti ate expenses she
i ncurred. However, those receipts do not establish to the
Court’s satisfaction a substantiation of expenses incurred in any
anounts greater than the anmounts all owed by respondent in the
noti ces of deficiency, with one exception discussed bel ow. Sonme

of the evidence presented appeared to be for personal expenses,
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whi ch are not deducti bl e under section 262. As to the
docunentation that represented business expenses, petitioner
failed to establish that the receipts that related to deductible
expenses were not already allowed in the notices of deficiency by
respondent. Consequently, for the years 1993 and 1994, the Court
sust ai ns respondent on the disallowed Schedule A and Schedule C
expenses.

Petitioner’s critical care nursing activity for 1995 and
1996 needs to be considered separately for the foll ow ng reason.
The parties stipulated that petitioner earned “only W2 wages”
during 1995 and 1996, which inplicitly suggests that petitioner
did not earn any incone in her self-enployed critical care
nursing activity during these 2 years. In the notices of
deficiency, respondent did not allow or concede any deductions
for trade or business expenses for this activity for 1995 and
1996. Nonetheless, in spite of the stipulation referred to,
petitioner reported gross receipts of $4,684 and $8, 173,
respectively, for 1995 and 1996, on Schedule C of her returns for
those years in connection with her critical care nursing
activity. In the notices of deficiency, these incone anounts
were not renoved, and all of the clainmed expenses were
di sal l oned. The Court concludes that the stipulation of the
parties on this issue is in error, since petitioner did earn

gross incone during 1995 and 1996 from her critical care nursing
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activity.” Petitioner, therefore, is entitled to an all owance of
expenses for these 2 years relating to her self-enploynent

activity. Pursuant to Cohan v. Conm ssioner, 39 F.2d 540, 543-

544 (2d G r. 1930), the Court allows petitioner expense
deductions of $234 and $409, respectively, for 1995 and 1996 for
her critical care nursing activity in approxi mtely the sane
proportions allowed by respondent for 1993 and 1994.

The third issue is whether petitioner is entitled to
charitabl e contribution deductions in excess of anmounts all owed
by respondent. Section 170 allows a deduction for charitable
contributions during the taxable year, if verified as provided in
the regulations. Sec. 170(a)(1). The term “charitable
contribution” includes a contribution or gift to a corporation,
trust, or community chest, fund, or foundation, with certain
provi sos. Sec. 170(c). For exanple, the recipient organization
must have been “created or organized in the United States or in
any possession thereof, or under the law of the United States,
any State, the District of Colunbia, or any possession of the
United States.” Sec. 170(c)(2)(A). It nmust be organized and

operated exclusively for religious, charitable, scientific,

! The Court is not bound by stipulations of fact that
appear contrary to the facts disclosed by the record. Estate of
Eddy v. Comm ssioner, 115 T.C 135 (2000) (citing Rule 91(e));
Bl ohm v. Comm ssioner, 994 F.2d 1542, 1553 (11th G r. 1993),
affg. T.C. Meno. 1991-636; Jasionowski v. Conm ssioner, 66 T.C,
312 (1976).
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literary, educational, or other specifically enunerated purposes.
Sec. 170(c)(2)(B). The contribution or gift is deductible only
“If it is to be used wthin the United States or any of its
possessi ons exclusively” for those purposes. Sec. 170(c)(2).
Further, no part of the net earnings of a qualified organization
may inure to the benefit of any private sharehol der or

i ndividual. Sec. 170(c)(2)(CO

The charitable contributions deduction is subject to certain
substantiation requirenments. Sec. 170(f)(8). No deduction is
all owed for any contribution of $250 or nore unl ess the taxpayer
substantiates the contribution by a contenporaneous witten
acknow edgnent of the contribution by the qualified donee
organi zation. Sec. 170(f)(8)(A). The standards for record
keeping and return requirenments for deductions for charitable
contributions are set forth in section 1.170A-13, |ncone Tax
Regs.

Petitioner did not establish at trial that she is entitled
to charitable contribution deductions in excess of the anounts
al | oned by respondent. Donations she made to individuals do not
qualify for the deduction due to the applicable restrictions on
qual i fi ed donee organi zations. Sec. 170(c). Respondent all owed
those contributions that were properly substantiated, and the
Court declines to allow any additional anobunts. Respondent is

sustai ned on this issue.
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The fourth issue is whether petitioner is entitled to a
trade or business | oss deduction for 1996 for the nedi cal
equi pnrent that was stolen fromher rental vehicle. Section
165(a) allows as a deduction any | oss sustained by a taxpayer
during the taxable year that is not conpensated for by insurance
or otherwise. Theft losses to individuals are allowable as a
deducti on under section 165(c). Theft |osses are treated as
havi ng been sustained during the taxable year in which the
t axpayer discovers the loss. Sec. 165(e). In any taxable year,
personal casualty | osses are generally allowed only to the extent
the | osses fromeach casualty exceed $100 and exceed 10 percent
of the adjusted gross incone of the individual. Sec. 165(c)(3),
(h)(2). However, section 165(h)(2) does not apply here because
the Court is satisfied that the clainmed | oss arose in connection
with petitioner’s trade or business.

The proper neasure of a casualty loss is the difference
between the fair market value of the property before the casualty
and its fair market value imedi ately after the casualty but not

exceeding its adjusted basis. Helvering v. Oaens, 305 U S. 468,

471 (1939); MIlsap v. Conmm ssioner, 46 T.C. 751, 759 (1966);

secs. 1.165-7(b)(1), 1.165-8(c), Incone Tax Regs. Were the
casualty loss is the result of theft, the fair market val ue of
the property imedi ately after the theft is zero. Sec. 1.165-

8(e), Incone Tax Regs. The Court is satisfied fromthe record
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that petitioner sustained a theft |oss of nedical equi pnment used
by her in her critical care nursing activity during 1996. She
clained a | oss of $4,500 on her 1996 incone tax return but
presented no evidence to substantiate that amount. At trial, she
presented a list of the equipnent totaling $1,709.03, which was
not substantiated. On this record, pursuant to Cohan v.

Commi ssi oner, supra, the Court allows petitioner a theft |oss

deduction of $750 for 1996. Since the theft involved property
used in petitioner’s trade or business, the amount of the loss is
not subject to the limtation provisions of section 165(h)(2).
Sec. 165(c)(1).

The fifth issue is whether petitioner is entitled to a
cl ai mred dependency exenption deduction for her sister, Cecilia
Oori, for 1993 and 1994. M. Oori was reported as a dependent
on petitioner’s return using an incorrect Social Security nunber.
A correct Social Security nunber was never provided.?

Section 151(c) allows a taxpayer to deduct an annual
exenpti on anount for each dependent, as defined in section 152.

Under section 152(a), the term “dependent” neans certain

8 Sec. 151(e), which was enacted on Aug. 20, 1996, as
part of the Small Business Job Protection Act of 1996, Pub. L.
104- 188, sec. 1615(a), 110 Stat. 1853, expressly denies a
dependency exenption with respect to an individual unless the
Soci al Security nunmber for such individual is provided on the
return claimng the exenption. However, this section is
applicable to all tax returns due after Sept. 18, 1996, and thus
is not applicable to the years at issue.
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i ndividuals, including a brother or sister of the taxpayer, over
hal f of whose support was received fromthe taxpayer during the
taxabl e year. The term “support” includes food, shelter,

cl ot hing, nedical and dental care, education, and the |ike. Sec.
1.152-1(a)(2)(i), Income Tax Regs. The term “dependent” does not
i ncl ude any individual who is not a citizen or national of the
United States unless such individual is a resident of the United
States or of a country contiguous to the United States. Sec.
152(b) (3).

The regul ati ons under section 152 do not define the term
"resident of the United States,” but section 1.871-1, Incone Tax
Regs., and sections follow ng contain provisions relating to the
resi dence of alien individuals for "purposes of the inconme tax".
Section 1.871-2(c), Inconme Tax Regs., specifies: “To determ ne
the residence of aliens for taxable years beginning after
Decenber 31, 1984, see section 7701(b) and [sections]

301. 7701(b)-1 through 301.7701(b)-9 of this chapter.” Section
7701(b)(1)(A) defines the term*“resident alien” as foll ows:

An alien individual shall be treated as a resident of the

United States with respect to any cal endar year if (and only
i f) such individual neets the requirenents of clause (i),

(ii), or (iii):

(1) Lamfully admtted for permanent residence.--Such
individual is a | awful permanent resident of the United
States at any tinme during such cal endar year.
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(i1) Substantial presence test.--Such individual neets

t he substantial presence test of paragraph (3).

(ti1) First year election.--Such individual nakes the

el ection provided in paragraph (4).

Petitioner presented no evidence to establish (i) or (iii);
therefore, the question is whether Ms. Ofori neets the
substantial presence test under (ii).

Substantial presence is defined in section 7701(b)(3) and
its acconpanying regul ation, section 301.7701(b)-1(c), Proced. &
Adm n. Regs. |In general, an individual neets the substanti al
presence test if (i) such individual was present in the United
States on at |east 31 days during the cal endar year, and (ii) the
sum of the nunber of days on which such individual was present in
the United States during the current year and the 2 preceding
cal endar years (when nultiplied by the applicable nmultiplier)
equal s or exceeds 183 days. Sec. 7701(b)(3)(A). Section
7701(b)(3)(D) then provides: “An individual shall not be treated
as being present in the United States on any day if-—(i) such
i ndi vidual is an exenpt individual for such day”. An individual
is an exenpt individual for any day if, for such day, such
individual is a student. Sec. 7701(b)(5)(A). The term “student”
means any individual who is tenporarily present in the United
States either (1) under section 101(15)(F) or (M of the
| mMm gration and Nationality Act (1952), ch. 477, 66 Stat. 163; or

(I'l) section 101(15)(J) or (Q of the sane act; and who
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substantially conplies with the requirenents of being admtted.
Sec. 7701(b)(5)(D); sec. 301.7701(b)-(4), Proced. & Adm n. Regs.

Petitioner did not establish that her sister becane a
resident of the United States in 1993 or 1994 under the foregoing
standards. No evidence or argunent was presented on Ms. Ofori’s
status as a legal resident, how many days she was present in the
United States during those years, or whether she was an exenpt
individual. M. Oori attended vocational school but, on this
record, whether she net the definition of “student” was not
established. Further, the only evidence presented of
petitioner’s support costs with respect to Ms. Ofori was a record
froma pharnmacy. Al that is known is that Ms. Ofori, a grown
woman who was not a U S. citizen, resided with petitioner while
attending trade school and later returned to her hone in Ghana.
Ms. Ofori, by reason of her alienage, is legally presuned to be a
nonr esi dent for purposes of the incone tax, and that presunption
has not been rebutted. Sec. 1.871-4, Incone Tax Regs. For the
foregoi ng reasons, the Court holds that petitioner is not
entitled to a dependency exenption deduction for her sister for
1993 and 1994.

The sixth issue is whether petitioner is entitled to a child
care expense credit under section 21 for 1995 wth respect to her
daughter, Clara. Section 21(a) generally provides for a credit

agai nst the tax to any individual who maintains a household that
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i ncl udes as a nmenber one or nore qualifying individuals. The
term*“qualifying individual,” under section 21(b)(1), includes a
dependent of the taxpayer under age 13, with respect to whomthe
taxpayer is entitled to a dependency deducti on under section
151(c). The allowable credit, under section 21(b)(2), is based
upon enpl oynment-rel ated expenses that are incurred to enable the
t axpayer to be gainfully enployed, including expenses incurred
for the care of a qualifying individual. Respondent does not

di spute that petitioner’s daughter was a “qualifying individual”
under section 21(b)(1), or that petitioner’s paynents to Kuddle
Korner, if actually paid, were enploynent rel ated under section
21(b)(2). Respondent contends, however, that petitioner failed
to substantiate paynents made during 1995 for the care of Clara
whil e petitioner and her husband were working.

Petitioner clained the expenses paid to Kuddl e Korner and
provided identifying information with respect to that service
provi der on her 1995 return pursuant to section 21(e)(9).
Petitioner did not substantiate these child care expenses with
witten records but testified credibly about the expense. See
sec. 1.44A-1(e), Incone Tax Regs. (taxpayer nust substantiate
credit by adequate records or other sufficient evidence). The
Court is satisfied fromthe record that petitioner did incur
child care expenses with respect to a qualifying individual, her

daughter, Clara. |In the absence of adequate substantiation, this
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Court may, if convinced by the evidence, estimte the anmount of

deducti bl e expenses incurred. Cohan v. Comm ssioner, 39 F.2d 540

(2d Cir. 1930). On this record, the Court holds that petitioner
paid child care expenses of $1,000 for 1995. She is therefore
entitled to a child care credit for 1995 based upon the
appl i cabl e percentage al |l owabl e under section 21(a)(2).

The final issue is whether petitioner is |liable for the
accuracy-rel ated penalties under section 6662(a) for the years at
i ssue. Section 6662(a) provides for an accuracy-related penalty
equal to 20 percent of any portion of an underpaynent of tax
required to be shown on the return that is attributable to the
t axpayer’s negligence or disregard of rules or regulations. Sec.
6662(a) and (b)(1). Negligence consists of any failure to make a
reasonabl e attenpt to conply with the provisions of the Internal
Revenue Code. Sec. 6662(c). D sregard consists of any carel ess,
reckl ess, or intentional disregard. 1d.

The courts have refined the Code definition of negligence as
a lack of due care or failure to do what a reasonabl e and prudent
person woul d do under simlar circunstances. Allen v.

Comm ssi oner, 925 F.2d 348, 353 (9th Gr. 1991), affg. 92 T.C 1

(1989). Treasury regulations further provide that negligence
includes any failure to exercise ordinary and reasonable care in
the preparation of a tax return, failure to keep books and

records, or failure to substantiate itens properly. Sec. 1.6662-
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3(b)(1), Incone Tax Regs. A return position that has a
“reasonabl e basis” as defined in the regulation is not
attributable to negligence. 1d.

An exception to the section 6662 penalty applies when the
t axpayer denonstrates: (1) There was reasonabl e cause for the
under paynent, and (2) the taxpayer acted in good faith with
respect to the underpaynent. Sec. 6664(c).° Wether the
t axpayer acted with reasonable cause and in good faith is
determ ned by the relevant facts and circunstances on a case-by-

case basis. See Stubblefield v. Conmmi ssioner, T.C. Menp. 1996-

537; sec. 1.6664-4(b)(1), Income Tax Regs. “Ci rcunstances that
may i ndi cate reasonabl e cause and good faith include an honest
m sunder st andi ng of fact or law that is reasonable in |ight of
all the facts and circunstances, including the experience,

knowl edge and education of the taxpayer.” Sec. 1.6664-4(b) (1),
I ncone Tax Regs. A taxpayer is not subject to the addition to
tax for negligence where the taxpayer nakes honest m stakes in
conplex matters, but the taxpayer nust take reasonable steps to

determine the law and to conply with it. N edringhaus v.

Comm ssioner, 99 T.C. 202, 222 (1992). The nost inportant factor

is the extent of the taxpayer’s effort to assess the proper tax

° This section may provide relief even if a return
position does not satisfy the reasonable basis standard. Sec.
1.6662-3(b)(3), Incone Tax Regs.



- 23 -

l[tability. Stubblefield v. Conmm ssioner, supra; sec. 1.6664-

4(b) (1), Inconme Tax Regs.

Petitioner took the position that she should be relieved of
the section 6662(a) penalties due to reliance on her incone tax
return preparer. In general, taxpayers are dutybound to file

conplete and accurate tax returns. United States v. Boyle, 469

U S. 241, 250-251 (1985). They may not avoid this duty sinply by
relying on a return preparer. 1d. Thus, blind reliance on a
return preparer is not a defense to negligence, and taxpayers are

required to review their return before signing it. Metra Chem

Corp. v. Conm ssioner, 88 T.C. 654, 662 (1987).

Petitioner did not convince the Court that she acted with
reasonabl e cause and in good faith. She presented no evidence of
havi ng taken reasonable steps to determne the |law and to conply
with it regarding the various issues of her case. Her |ack of
substantiation on these i ssues supports the inposition of a
penalty, and the bare argunent of having relied on a return
preparer is unpersuasive. Petitioner is therefore liable for the
section 6662(a) penalties for the years in question. Respondent
is sustained on this issue.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

under Rul e 155.




