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R issued an “affected itens” notice of deficiency
to P for 1992, attributable to P's distributive share
of cancell ation of debt inconme of an insolvent |aw
partnership. R clains that the period for assessnent
of partnership itens under sec. 6229, |I.R C., has not
expired by reason of the extension of the period of
[imtations by the partnership’s tax matters partner.
P clains the separate period of limtations relating to
partnership itens in sec. 6229, |I.R C., does not apply
to hi m because he never becane a partner in the
partnership, and that the period of limtations for
assessi ng nonpartnership itens under sec. 6501, |I.R C
has expired. R clains we lack jurisdiction to consider
P's argunment that he was not a partner, and that
assessnment of the deficiency is therefore tinely under
sec. 6229, |.R C

Held: W have no jurisdiction to consider P's
argunent that he was not a partner. Whether P was a
partner is a partnership itemthat can be chal |l enged
only at the partnership level. P has no standing to
chal | enge on due process grounds the partnership-Ievel
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determ nation that he was a partner because (1) P
claimed on prior returns that he was a partner, and (2)
P received a Schedule K-1 fromthe partnership for the
year in issue and failed to file with his return a Form
8082, Notice of Inconsistent Treatnent or

Adm ni strative Adjustnent Request, notifying respondent
of his position that he was not a partner. Therefore,
the applicable period of Iimtations under sec. 6229,

|. RC., for Rto assess the deficiency has not expired.
Hel d, further, we have jurisdiction to consider
partner-level adjustnments in a Rule 155 conputation.

R Todd Luonma, for petitioners.

Kat hryn K. Vetter, for respondent.

BEGHE, Judge: On Decenber 17, 1999, respondent issued
petitioners an “affected itens” notice of deficiency of $11, 826
in their 1992 Federal inconme tax. The deficiency is attributable
to inclusion in the inconme of petitioner Rodney J. Blonien (M.

Bl onien) of his distributive share of cancellation of debt (COD)
i ncone of Finley, Kunble, WAgner, Heine, Underberg, Manl ey,
Myerson & Casey (Finley Kunble), a | aw partnership that had
becone insol vent .

Petitioners allege assessnent is barred by the 3-year period
of limtations provided in section 6501(a)! because M. Blonien
was not a partner of Finley Kunble subject to the alternative

period of limtations provided by section 6229 for the assessnent

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year at issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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of partnership and affected itens. Respondent argues that we
| ack jurisdiction to question Finley Kunble s decision to treat
M. Blonien as a partner, and that M. Blonien was a partner.

We hold that we have no jurisdiction in this proceeding to
consider M. Blonien’s argunent that he was not a partner in
Finley Kunble. To the extent the determ nation would affect the
al l ocation of partnership itens anong the other partners, the
determ nation of who is a partner is a partnership itemthat nust
be chall enged at the partnership level. Therefore, assessnent of
the deficiency against petitioners for 1992 arising out of M.

Bl onien’s share of Finley Kunble's itens is not barred by the
applicable statute of Iimtations.

We have jurisdiction in this deficiency proceeding to
adj udicate the effect of M. Blonien's share of partnership itens
(determ ned at the partnership level) on petitioners’ tax
liability. The deficiency will be determined in accordance with
Rul e 155.

FI NDI NGS OF FACT

The parties have stipulated sone of the facts. The
stipulation of facts and the attached exhibits are incorporated
herein by this reference. Petitioners lived in Elk Gove,
California, when they filed their petition in this case.

M. Blonien is an attorney who has been admtted to practice

law in California since 1972.
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Before the years in issue, M. Blonien worked as an attorney
for the State of California. He began his |legal career in 1972
as an attorney for the California attorney general’s office and
continued in that position until he was appointed |legal affairs
secretary to then Governor Ronald Reagan. After working for the
Governor, M. Blonien becane executive director of the California
Peace O ficer’s Association. He then returned to the California
attorney general’s office as a senior assistant attorney general
and thereafter was appoi nted special assistant attorney general.
In 1982, he was appointed | egislative secretary and policy
director to Governor Ceorge Deuknejian. |In Decenber 1984, he
noved fromthe Governor’s office to be undersecretary of the
Youth and Adult Corrections Agency of California.

I n Novenber 1986, then California Treasurer Jess Unruh
arranged for M. Blonien to neet fornmer New York Governor Hugh L
Carey, then a senior partner in Finley Kunble. Governor Carey
introduced M. Blonien to other senior partners of Finley Kunble,
i ncludi ng Steven Kunbl e and Harvey Myerson. After the neeting,
Governor Carey informed M. Blonien that Messrs. Kunble and
Myerson intended to recommend to Finley Kunble that M. Bl onien
be offered the opportunity to join Finley Kunble as a partner.

I n Decenber 1986, M. Bl onien asked Governor Carey about
the status of a Finley Kunble offer. Governor Carey informed M.

Bl onien that the offer was “on”, and that M. Bl onien should
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start a nodest branch office of Finley Kunble in Sacranento,
California. M. Blonien continued to have conversations with
Gover nor Carey about opening a Finley Kunble branch office in
Sacr anent o.

In March 1987, M. Blonien reached an oral agreenent to join
Finley Kunble as a partner. Under the terns of the agreenent,
M. Blonien was to receive a draw of $8,750 per nonth and was to
make a capital contribution to Finley Kunble of $80,000. Finley
Kunmbl e agreed to arrange for M. Blonien to borrow the funds to
make the capital contribution fromits | ender, Mnufacturers
Hanover Bank. 2

On April 1, 1987, M. Blonien left the California State
government to begin practicing lawwth Finley Kunble in
Sacranmento. Acting on behalf of Finley Kunble, M. Blonien

subl et office space fromanother law firm obtained office

2The terns of the offer are set forth in a letter to M.
Bl oni en dated Mar. 4, 1987, from Steven Kunbl e, Harvey Merson,
Robert Washi ngton, and Governor Carey. M. Blonien testified
that he did not receive this letter until after Sept. 2, 1987.
M. Blonien testified that Governor Carey orally informed him of
t hese sane basic terns in March 1987, but that he did not receive
witten confirmation of the ternms until Septenber 1987.
Respondent argues that M. Blonien's testinony is self-serving,
and that it is incredible that M. Blonien would | eave his
government job without witten confirmation of Finley Kunble’'s
offer. It does not matter in the case at hand whether the offer
and acceptance were oral or witten, and we therefore need not
deci de when M. Blonien first received witten confirmation of
the terns of the partnership offer. M. Blonien testified that
he assuned, when he started working for Finley Kunble, that his
relationship with the firmwould be as described in the letter
dated Mar. 4, 1987.
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furniture and equi pnent froma friend who had cl osed a real
estate office, hired office enpl oyees, obtained a tel ephone
nunber, and opened the Sacranmento office for Finley Kunble. On
the day he opened the Finley Kunble Sacranento office, California
treasurer Jess Unruh called M. Blonien to informhimthat Finley
Kunmbl e woul d be appoi nted counsel for the issuer or underwiter
in several new California agency bond transactions. Finley
Kunbl e began to pay the payroll for its Sacranento office by the
third week of April, reinbursed M. Blonien for office expenses
advanced by him and paid hima draw of approximately $4, 000
every 2 weeks. See infra note 3. A nonth or so after the
openi ng of the Sacranento office, Finley Kunble sent out a notice
that M. Blonien had joined the firmas a partner and that the
Sacranento office was open. M. Blonien's title was partner, and
he expected that he would be a partner of Finley Kunble in al
respects once the paperwork was finalized.

During sunmer 1987, M. Blonien read an article in “The
American Lawyer” concerning Finley Kunble's financial problens.
These problens arose from Finley Kunble' s practice of factoring
its accounts receivable and its failures, upon collecting the
accounts, to repay the factor’s advances. A nunber of partners
of Finley Kunble left the firmaround this tinme, and M. Blonien

questioned whether he should remain with the firm
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On Septenber 2, 1987, Finley Kunble sent M. Blonien a copy
of the partnership agreenent to sign along with |oan docunents to
execute to borrow the funds necessary to make his capital
contribution. Because of his concerns about Finley Kunble’s
financial viability, M. Blonien did not sign the partnership
agreenent. During October 1987, Finley Kunble pressured M.
Bl onien to sign the partnership agreenent and nmake his capital
contribution. In Novenber 1987, M. Blonien net with Governor
Carey, Steven Kunble, and JimNormle to discuss his concerns
about Finley Kunble's viability. M. Blonien still did not feel
reassured about Finley Kunble's viability, and he did not sign
t he partnership agreenent or the | oan docunents.

In | ate Novenber and early Decenber, several of M.
Bl onien’s bond clients informed himthat they woul d be seeking
ot her counsel because Finley Kunble s well-publicized financi al
problens called into question the value of the | egal opinions
Finl ey Kunble would be required to issue in connection with the
bond transactions that M. Blonien had originated. Despite these
probl ens, which led to the |oss of sonme clients and witedowns of
billable time, Finley Kunble did collect fees for its |egal
services in bond transactions that M. Blonien had origi nat ed.

On Decenber 8, 1987, after Finley Kunble announced its
di ssolution, M. Blonien sent a letter to Finley Kunble in which

he stated that he was withdrawi ng as a partner of the
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partnership: “It is with a great deal of reluctance that |, this
date, tender ny resignation as a partner in the firmof Finley
Kunbl e”. M. Blonien subsequently joined the law firm of Whitnman
& Ransom along with former Finley Kunble partners Governor Carey
and Jim Normle and other nmenbers of the public finance
departnent of Finley Kunble.

M. Blonien received nore than $64,000 in draws from Finl ey
Kunble in 1987.% Petitioners did not report receiving wages from
Finley Kunble on their Form 1040, U.S. Individual Inconme Tax
Return, for 1987. Instead, petitioners reported M. Blonien' s
di stributive share of partnership incone fromFinley Kunble on
Schedul e E, Suppl enental Incone and Loss, in the anount of only
$15,310. Petitioners did not file with their 1987 return Form
8082, Notice of Inconsistent Treatnent or Adm nistrative

Adj ust ment Request, with respect to Finley Kunble, or otherw se

SM. Blonien testified that he received draws of
approxi mately $8,000 per nonth. The fornmal offer letter dated
Mar. 4, 1987, which M. Blonien clainms he did not receive until
nonths | ater, indicates draws of $8, 750 per nonth begi nning Apr.
1, 1987. M. Blonien testified that the offer letter set forth
the ternms of his agreenment wwth Finley Kunble. Yet he also
testified that he thought his conpensation was only about $8, 000
per nmonth. The parties did not offer conclusive evidence of the
exact amount M. Blonien received fromFinley Kunble in 1987.
Presumably, M. Blonien received these draws from April through
at | east Novenber 1987 (8 nonths). The terns of the offer letter
suggest that M. Blonien |ikely received at |east $70,000 in
distributions fromFinley Kunble during 1987. In any event, M.
Bl oni en received substantially nore noney fromFinley Kunble in
1987 than petitioners reported as incone on their Federal incone
tax returns.
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notify the Internal Revenue Service that they were claimng that
M. Blonien was not a partner in Finley Kunble.

On February 24, 1988, several of Finley Kunble s creditor
banks filed an involuntary petition under chapter 7 of the
Bankrupt cy Code agai nst Finley Kunble. On March 4, 1988, the
bankruptcy court granted relief to Finley Kunble under chapter 11
of the Bankruptcy Code. 1In 1992, a substantial amount of Finley
Kunbl e’ s debts was di scharged in the bankruptcy proceedi ng.

On Schedule E attached to their 1988 Federal incone tax
return, petitioners reported a nonpassive partnership | oss of
$106 from Finley Kunble and substantial partnership incone from
the Wihitman & Ransomlaw firm M. Blonien believes that
petitioners reported this |l oss on the basis of a Schedule K-1
Partner’s Share of Incone, Credits, Deductions, Etc., he received
fromFinley Kunble. Petitioners did not file Form 8082 with
respect to Finley Kunble with their 1988 return or otherw se
notify the Internal Revenue Service that they were claimng that
M. Blonien was not a partner in Finley Kunble.

On May 23, 1991, M. Blonien entered into a settlenent
agreenent with Francis Miussel man, the chapter 11 trustee for
Finley Kunble. Under the settlenent agreenent, M. Blonien
agreed to pay $15,000 over a period of 10 years, together with
interest at the rate of 10 percent per year, to the Finley Kunble

bankruptcy estate. The settlenent agreenent referred to and
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defined M. Blonien as the “partner”. M. Blonien entered into
the settl enent agreenent because the settlenent anmount was | ess
than the | egal cost he would have incurred in defendi ng agai nst
the trustee’s claim

On Septenber 21, 1993, Finley Kunble filed its 1992 Form
1065, U. S. Partnership Return of Income. On this return, which
was signed on behalf of Finley Kunble by M. Missel nan as
trustee, the firmreported that it had 280 partners, including
M. Blonien. On the face of the return at line 7, Ot her incone
(loss), Finley Kunble referenced “SEE STATEMENT 1", which was a
Form 8275, Disclosure Statenent, containing an Item 2
“ CANCELLATI ON OF | NDEBTEDNESS $55, 777, 452"; Statenent 2 to the
return indicated that this anmount had been included in “OTHER
| NCOVE | NCLUDED I N SCHEDULE M1, LINE 9: | NCOVE FROM
CANCELLATI ON OF DEBT.” The |ast paragraph of the attachnent to
the Disclosure Statenent states as foll ows:

On Decenber 9, 1991, the Bankruptcy Court entered
an order confirmng the Chapter 11 plan proposed by the
Trustee, with certain anmendnents (“Plan”). This order
becane final and non-appeal able in February, 1992 and
the Plan becane effective on March 19, 1992 (“Effective
Date”). In the O osing Agreenent being negotiated with
the Internal Revenue Service (“IRS"), it is expected
that the Trustee wll stipulate the anmount of
cancel l ati on of indebtedness incone (“COD’) to be
$55, 777,452. This COD has been cal cul at ed usi ng
vari ous estimates and net hods as requested by the IRS.
The COD has been determ ned using the assets of the
Partnership at the begi nning of 1992, the expected
contributions of all the Finley partners, and the
estimate of the allowed clains in their appropriate
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classification at the Effective Date. The COD has been
allocated to the partners based upon a formul a
devel oped with the IRS. If no Cosing Agreenent is
entered into, the Trustee may anend the return to
reflect an alternative position with respect to the
timng of recognition of COD incone.
M. Blonien received a Schedule K-1 fromFinley Kunble for
1992, indicating that his distributive shares of Finley Kunble
itens were as follows:

Distributive

Partnership Item Shar e
O dinary incone (loss) (%1, 252)
| nt er est 127
Net | ong-termcapital gain (loss) (8)
Sec. 1231 gain (loss) (10)

| ncone from cancell ati on of debt 37,212

The Schedule K-1 indicated that M. Blonien had a 0.0170-percent
interest in Finley Kunble’'s profits and | osses, and a 0.0345-
percent interest in Finley Kunble's capital. The Schedule K-1
al so indicated that M. Blonien had a yearend negative capital
account of $13,717.

On Cctober 15, 1993, pursuant to extensions, petitioners
filed their 1992 Federal incone tax return, which respondent
recei ved on Cctober 20, 1993.

Petitioners reported $2,000 of COD inconme from Finl ey Kunble
on line 22, page 1 of their 1992 return as follows: “Q her
| ncome. COD | NCOVE FI NLEY, KUMBLE ET AL 2,000”. OQher than this
$2,000 reported on the face of the return, petitioners did not
account therein for M. Blonien s distributive share of itens

fromFinley Kunble or his negative capital account or include any



- 12 -
reference to Finley Kunble on Schedule E of the 1992 return.
Petitioners did not file Form 8082 with respect to Finley Kunble
with their 1992 return or otherwi se notify the Internal Revenue
Service that they were claimng that M. Blonien was not a
partner in Finley Kunble.

Petitioners’ 1992 return was prepared by their accountant,
Andrew Lundholm M. Blonien did not know why he reported $2, 000
of COD incone of Finley Kunble, rather than the anmount shown on
the Schedule K-1 from Finley Kunble.

Petitioners did report on Schedule E of their 1992 return
M. Blonien’s share of partnership income from Witnmn & Ransom
Petitioners did include with their 1992 return Form 8082 with
respect to Whitman & Ransom Petitioners indicated thereon that
t he anbunt shown on “Line 5 Guaranteed Paynents to Partner” and
“Line 15a Net Earnings (loss) fromself-enploynent” of the
Schedul e K-1 received from Witman & Ransom exceeded t he anmpunt
bei ng reported by themon Schedule E, with the foll ow ng
explanation: “Line 10 & 11 - Partnership reported itenms on an
accrual basis although it is a cash tax reporter Amount reported
on this return are [sic] anobunts actually received.”

Petitioners’ accountant, M. Lundholm sent a letter to
respondent dated July 21, 1995, requesting respondent to abate
late-filing penalties assessed for 1990, 1991, and 1992. In the

letter, M. Lundhol m st at ed:
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The extensions were necessary as all the data needed to
file a conplete and accurate return was not avail able
at the time of the original due dates. |In particular a
New Yor k based | aw partnership, (Finley, Kunble and
Wagner - - 13- 1694664) in which M. Blonien was a partner.
This particular partnership filed for bankruptcy in
1988 and has been in audit by the Internal Revenue
Service for years. M. Blonien has been involved with
the various lawsuits and audits from 1988 to the
present, (last correspondence fromthe service
regarding this partnership is dated Decenber 22, 1994).
This partnership alone made it inpossible to file his
returns without additional tinme allowed by the

extensi ons. [Enphasis added. ]

On May 10, 1996, respondent appointed Marshall Manley to be
the tax matters partner (TMP) for Finley Kunble because he was
the Finley Kunble partner with the | argest partnership share. On
June 20, 1996, Marshall Manley, as TMP of Finley Kunble, signed a
Form 872-P, Consent to Extend the Tinme to Assess Tax Attri butable
to Items of a Partnership, by which the period to assess the
Finley Kunble partners for partnership itens for the cal endar
year 1992 was extended to Decenber 31, 1997. On May 29, 1997,

M. Manley, as TMP of Finley Kunble, signed a second Form 872-P,
extendi ng the assessnent period to Decenber 31, 1998.
Petitioners were aware that respondent was exam ning Finley
Kunbl e’ s partnership returns.

On August 10, 1998, respondent issued a notice of final
partnership adm ni strative adjustnment (FPAA) for Finley Kunble to
Marshall Manl ey, TMP, for the cal endar year 1992. No petition

was tinely filed with respect to the FPAA
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On Decenber 17, 1999, respondent sent petitioners an
affected itens notice of deficiency, determ ning a deficiency of
$11,826 for the year ended 1992; the basis for the deficiency was
M. Blonien’s distributive share of Finley Kunble’'s COD incone in
t he amount of $36, 332* and a phaseout of item zed deductions
under section 68 of $1,817 resulting fromthe additional Finley
Kunbl e incone.® This anmount of COD inconme is $880 | ess than M.
Blonien’s distributive share of Finley Kunble’s COD i ncone shown
on the Schedule K-1 that M. Blonien received fromFinley Kunble.
It appears that, in issuing the notice, respondent did not give
petitioners credit for the $2,000 of Finley Kunble COD incone
reported on page 1 of their 1992 return. It does not appear that
respondent made adjustnents to petitioners’ tax liability for the
other itenms reported to M. Blonien on the Finley Kunble Schedul e

K-1 and in the FPAA.

“Presumabl y, respondent used the “affected itenms” procedure
to enable M. Blonien and other Finley Kunble partners to claim
that they need not recognize their respective shares of Finley
Kunbl e’s COD inconme, to the extent of their own insolvency.

Sec. 108(a)(1)(B), (d)(6); see Overstreet v. Comm ssioner, T.C
Meno. 2001-13, affd. in part and dism ssed in part 33 Fed. Appx.
349 (9th Gr. 2002). Petitioners did not claimin their petition
that they were insolvent.

°I'n issuing the notice, respondent did not respond to the
invitation in sec. 6222(d) to determ ne an accuracy-rel ated
penal ty agai nst petitioners under sec. 6662(a) for taking a
position on their individual return inconsistent with the
position taken by Finley Kunble on its partnership return w thout
filing Form 8082 or otherw se explaining the basis for the
i nconsi st ency.
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OPI NI ON

We Lack Jurisdiction To Consider Petitioners’ Arqunent That M.
Bl oni en WAs Not a Part ner

Petitioners argue that M. Blonien never becane a partner in
Finley Kunble. They therefore contend that the period of
limtations under section 6229 for respondent to assess a
deficiency relating to partnership itens does not apply to them
Petitioners further contend that the period of limtations for
assessing a deficiency relating to nonpartnership itens (section
6501) has expired.

Respondent argues that we lack jurisdiction in this
proceedi ng to consider petitioners’ argunent that M. Bl onien was
not a partner in Finley Kunble. W agree with respondent.

“VWhen a jurisdictional issue is raised, as well as a statute
of limtations issue, we nust first decide whether we have
jurisdiction in the case before considering the statute of

limtations defense.” Saso v. Conm ssioner, 93 T.C. 730, 734-735

(1989) (citing King v. Conmm ssioner, 88 T.C 1042, 1050 (1987),

affd. on other grounds 857 F.2d 676 (9th Gr. 1988)).

Qur jurisdiction cannot depend on the nerits of petitioners’
all egations. Jurisdiction represents the power to hear a claim
and decide its nerits. As the Suprene Court recently stated:
“Wthout jurisdiction the court cannot proceed at all in any
cause. Jurisdiction is power to declare the law, and when it

ceases to exist, the only function remaining to the court is that
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of announcing the fact and dism ssing the cause.” Steel Co. v.

Ctizens for a Better Envt., 523 U. S. 83, 94 (1998). W cannot

avoid the jurisdictional issue by assum ng hypot heti cal
jurisdiction and disposing of the case on the nerits. |d.

In support of his jurisdictional argunent, respondent points
out that section 6221 requires “partnership itens” to be
determ ned at the partnership level. Under section 6231(a)(3),
“partnership itens” are those itens that, by regulation, are nore
appropriately determned at the partnership |level than at the
partner level. The regulations contain a nonexclusive |ist of
itens nore appropriately determned at the partnership |evel.
Sec. 301.6231(a)(3)-1(a)(1l), Proced. & Adm n. Regs. The Ilist
i ncl udes the anmount of, and each partner’s distributive share of,
partnership itens of incone, gain, |oss, deduction, or credit,
id., and any contributions, distributions, or transactions
subject to section 707(a) that are necessary to determ ne the
anount, character, or percentage interest of a partner in the
partnership, sec. 301.6231(a)(3)-1(a)(4), Proced. & Adm n. Regs.

In order to determ ne each partner’s distributive share of
partnership itens, it is necessary to know who are the partners
and what share of partnership itens each partner is entitled to
and required to take into account. Therefore, to the extent that
the taxpayer’s claimthat he was not a partner would affect the

di stributive shares of the other partners, the taxpayer’s claim
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is a partnership item® W have no jurisdiction to consider
partnership itenms in a partner-|evel deficiency proceeding. GAF

Corp. v. Conm ssioner, 114 T.C 519 (2000); Maxwell v.

Commi ssioner, 87 T.C. 783 (1986). Therefore, we are bound by the

determ nation nade at the partnership level that M. Blonien was
a partner in Finley Kunble.

Petitioners Have Not Been Deprived of Due Process

Petitioners argue that treating their allegation that M.
Bl oni en was not a partner as a “partnership iteni, over which we

have no jurisdiction in this partner-level deficiency proceeding,

W& recogni ze that the determ nation of who is a partner can
be a partner-level itemwhere resolution of the issue would not
affect the allocation of partnership itenms to the other partners.
In Katz v. Conmm ssioner, 116 T.C. 5 (2001), we held that
all ocation of a partnership distributive share between a partner
and the partner’s bankruptcy estate was properly a partner-|evel
i tem because the outcone of the dispute did not affect the
all ocation of partnership itens anong the other partners.
Simlarly, in Hang v. Conmm ssioner, 95 T.C. 74 (1990), we held
that the determ nation whether a father was equitable owner of S
corporation shares held in the nanme of his sons is properly made
at the individual sharehol der |evel rather than at the corporate
| evel in a TEFRA proceedi ng because the determ nati on woul d not
affect the distributive shares of the other sharehol ders.

In the case at hand, if petitioners were successful in
arguing that M. Blonien was not a partner in Finley Kunble, then
the share of Finley Kunble’'s COD incone wongly allocated to M.
Bl oni en woul d have to be reall ocated anong the other partners.
Because the Finley Kunble partnership-level proceeding is
conpl eted, there may be no way to nake the reall ocations.
Therefore, unlike the situation in Hang and Katz where resol ution
of the dispute would not affect the original partnership
al l ocations, resolution of the dispute could affect the
partnership allocations to the other partners. Therefore, the
determ nati on of whether M. Blonien was a partner in Finley
Kunble is nore appropriately determned at the partnership |evel.
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woul d deprive M. Blonien of due process and violate their
constitutional rights. M. Blonien observes that he had an

i nherent conflict of interest wwth the Finley Kunble trustee and
M. Manley, the TMP, on this question. The trustee had an
interest in enlarging the group of persons agai nst whom cl ai ns
for contribution to satisfy the clains of creditors could be
pursued. M. Mnley, as the partner with the | argest percentage
interest in the firm had an interest in enlarging the group of
persons to whomthe COD i ncone would be allocated in order to
reduce his own share of the COD incone. Yet, as M. Blonien
observes, he had no right to participate in the partnership-I|eve
proceeding to dispute his partner status.’

Under the partnership unified audit and litigation
procedures enacted by the Tax Equity and Fiscal Responsibility
Act of 1982 (TEFRA), Pub. L. 97-248, sec. 402(a), 96 Stat. 648,
codified at sections 6221 through 6233, if a partnership has nore
than 100 partners and a putative partner has less than a 1-
percent interest in the profits of the partnership, the
Comm ssi oner generally need not give notice of a partnership
audit or proceeding to the putative partner, and the putative

partner has no standing to chall enge the FPAA. Secs. 6223(hb),

I'f a readjustnent petition had been filed in the Tax Court
by the TMP, a notice partner, or a 5-percent group, see infra
note 8, there m ght have been an interesting question whether M.
Bl oni en should be entitled under sec. 6226(c) to participate in
the proceeding to present his claimthat he was not a partner.
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6226(b); Energy Res., Ltd. v. Conmissioner, 91 T.C. 913 (1988).°8

These TEFRA provisions normally satisfy the requirenents of due
process because the tax matters partner, who receives notice and
has the right to petition the Tax Court to reconsider the FPAA,

acts as the agent for the other partners. Kaplan v. United

States, 133 F.3d 469, 475 (7th Gr. 1998); Walthall v. United

States, 131 F.3d 1289, 1295 (9th Cr. 1997). However,
petitioners contend that this agency rational e does not apply to
persons who were not partners in the partnership and did not

ot herwi se agree to be bound by partnership-|level determ nations.

Nor, petitioners contend, citing Transpac Drilling Venture 1982-

12 v. Comm ssioner, 147 F.3d 221, 225 (2d Cr. 1998), revg. and

remanding T.C. Meno. 1994-26, does it apply to situations in

whi ch the TMP has an inherent conflict of interest with the
putative partner on the question at issue, inasnuch as the agency
rationale is based on the notion that partners owe fiduciary
duties (including the duty of loyalty) to each other. See

Mei nhard v. Salnon, 164 N.E. 545 (N. Y. 1928).

What ever the nerits of petitioners’ due process chall enge,

there are two reasons they have no standing to raise it in this

81t does not appear that partners with | ess than 1-percent
interests in Finley Kunbl e banded together to constitute
t hensel ves a 5-percent group entitled, under sec. 6223(b)(2), to
notice of and participation in the adm nistrative proceedi ng at
the partnership | evel and, under sec. 6226(b)(1), to file a
petition to the Tax Court in response to the FPAA
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proceeding. First, petitioners are estopped by the duty of
consistency fromclaimng that M. Blonien was not a partner in
Finl ey Kunble for Federal incone tax purposes. Because of Finley
Kunmbl e’ s poor financial perfornmance, petitioners reported as
income on their 1987 Federal incone tax return far |less than the
anount of noney M. Blonien actually received fromFinley Kunble.
M. Blonien received nore than $64,000 in draws from Finl ey
Kunmble in 1987. See supra note 3. Petitioners reported M.
Blonien’s distributive share of Finley Kunble’s partnership
i ncome on Schedule E as only $15,310. |In addition, petitioners
reported and clainmed a partnership loss fromFinley Kunbl e of
$106 for the year 1988, a year for which he al so reported
substantial partnership incone from Witnman & Ransom

After receiving tax benefits by taking the position on their
Federal inconme tax returns that M. Blonien was a partner in
Finley Kunble in prior years, petitioners attenpt to avoid
recogni zing M. Blonien’ s share of Finley Kunble' s COD i ncone by
contending for 1992 that M. Blonien was nerely an enpl oyee of
Finley Kunble. Petitioners want the benefits of M. Blonien' s
being a partner in earlier years wthout subjecting thenselves to
the burdens of his being a partner in the later year at issue.

As Justice Brandeis stated in his sem nal concurring opinion in

Ashwander v. TVA, 297 U. S. 288, 348 (1936): “The Court will not

pass upon the constitutionality of a statute at the instance of
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one who has availed hinself of its benefits.” Accord Arnett v.
Kennedy, 416 U. S. 134, 153 (1974) (“It is an elenentary rule of
constitutional law that one may not ‘retain the benefits of an
Act while attacking the constitutionality of one of its inportant

conditions’.” (quoting United States v. San Francisco, 310 U. S.

16, 29 (1940))).

The duty of consistency prevents petitioners from claimng
on their incone tax returns that M. Blonien was a partner and
then asserting, follow ng the TEFRA partnership proceedi ng, that
the statute of limtations bars assessnent of the deficiency
because M. Bl onien never becane a partner after all. As we

explained in Hollen v. Conm ssioner, T.C Meno. 2000-99, affd. 25

Fed. Appx. 484 (8th Cr. 2002):

The “duty of consistency”, sonetinmes referred to
as quasi-estoppel, is an equitable doctrine that
Federal courts historically have applied in appropriate
cases to prevent unfair tax ganmesmanship. The duty of
consi stency doctrine “is based on the theory that the
t axpayer owes the Conm ssioner the duty to be
consistent in the tax treatnent of itens and will not
be permtted to benefit fromthe taxpayer’s own prior
error or omssion.” It prevents a taxpayer fromtaking
one position on one tax return and a contrary position
on a subsequent return after the limtations period has
run for the earlier year. |If the duty of consistency
applies, a taxpayer who is gaining Federal tax benefits
on the basis of a representation is estopped from
taking a contrary return position in order to avoid
taxes. [Ctations omtted.]

If M. Blonien was not a partner in Finley Kunble, then
petitioners msrepresented the facts to respondent in their

earlier Federal income tax returns. Respondent relied on the
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m srepresentation in pursuing the partnership-Ilevel proceeding
and forgoing an individual proceeding against M. Blonien within
the period of limtations on assessnent under section 6501(a).
Petitioners first notified respondent of their position that M.
Bl oni en was not a partner after the period of |limtations had
expired for the assessnent of a deficiency on the full anount of
wage i ncone that woul d have been taxable to petitioners if M.
Bl oni en had been an enpl oyee of Finley Kunble rather than a
partner. These are the elenents for equitable estoppel under the
duty of consistency.® Under the duty of consistency, petitioners
are bound by the facts asserted in their returns--that M.
Bl onien was a partner in Finley Kunble for Federal incone tax
pur poses.

Second, petitioners have no standing to raise a due process
chal | enge because they received a partnership Schedule K-1 from
Finley Kunble for 1992 and failed to file a Form 8082 or

otherwi se notify respondent that they were taking a position

"\ have previously adopted the el enents for the duty of
consistency fromthe decision in Beltzer v. United States, 495
F.2d 211, 212 (8th Cr. 1974): “(1) the taxpayer has made a
representation or reported an itemfor tax purposes in one year,
(2) the Comm ssioner has acquiesced in or relied on that fact for
that year, and (3) the taxpayer desires to change the
representation, previously made, in a |later year after the
statute of limtations on assessnents bars adjustnents for the
initial tax year.” See, e.g., Estate of Letts v. Conm Ssioner,
109 T.C. 290, 297 (1997), affd. w thout published opinion 212
F.3d 600 (11th Cr. 2000); Hollen v. Conm ssioner, T.C Meno.
2000-99, affd. 25 Fed. Appx. 484 (8th Cr. 2002).
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(that M. Blonien was not a partner) that was inconsistent with
the position taken by the partnership on the Schedule K-1 (that
M. Blonien was a partner).

The TEFRA provi sions incorporate the duty of consistency,
requiring partners on their individual returns to follow the
return filed by the partnership. Section 6222(a) provides:
“A partner shall, on the partner’s return, treat a partnership
itemin a manner which is consistent with the treatnent of such
partnership itemon the partnership return.” |If a partner
believes that the partnership’s treatnent of an itemis
erroneous, the partner may el ect out of the duty of consistency
by treating the iteminconsistently with the partnership’s
treatment and filing “with the Secretary a statenent identifying
the inconsistency.” Sec. 6222(b)(1)(B). Section 301.6222(b)-1T,
Tenporary Proced. & Adm n. Regs., 52 Fed. Reg. 6782 (Mar. 5,
1987), provides that “the statenent identifying an inconsistency
described in section 6222(b)(1)(B) shall be filed by filing the
form prescribed for that purpose in accordance with the
i nstructions acconpanying that form” The instructions to Form
8082 at all relevant tines required the filing of Form 8082 if
“you believe an itemwas not properly reported on the Schedul e K-
1 * * * you received fromthe partnership”.

Petitioners were aware of the requirenment to file Form 8082

in 1992; they filed Form 8082 wth their 1992 return to take a
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position with respect to M. Blonien’s share of itens from
Whi t man & Ransom t hat was inconsistent with Wiitnman & Ransoni s
return.

|f a partner takes a position on his return inconsistent
with the partnership’ s position on its return and properly files
a Form 8082 calling attention to the inconsistency, the
Comm ssi oner has the option of (1) converting all partnership
itens arising fromthat partnership into nonpartnership itens and
resolving themat the partner |level by so notifying the partner
under section 6231(b)(1)(A), or (2) determning the itens at the
partnership level while allow ng the inconsistent treatnent
pendi ng the concl usion of the partnership-Ilevel proceedings.
Sec. 301.6222(b)-2T(a), Tenporary Proced. & Adm n. Regs., 52 Fed.
Reg. 6782 (Mar. 5, 1987).

A partner who receives a Schedule K-1 and fails to notify
t he Comm ssioner of inconsistent treatnment by filing a Form 8082
is bound by the partnership’s position on its return. The
Comm ssi oner may make a conputational adjustnment (w thout
followi ng the deficiency procedures) to nmake the partner’s return
consistent wwth the partnership’s return. Sec. 6222(c); sec.
301.6222(b)-2T(a), Tenporary Proced. & Adm n. Regs., supra.

On no return that is part of the record in this case did
petitioners notify respondent that M. Blonien was not a partner.

Petitioners |l ed respondent to believe that M. Blonien was a
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partner in Finley Kunble, and that the appropriate way to coll ect
addi tional anounts that m ght be owed by the Finley Kunble
partners was to determne the partnership itenms in a partnership-
| evel proceeding. See sec. 6221 (“the tax treatnent of any
partnership item* * * shall be determ ned at the partnership
| evel ” (Enphasis added.)). Had petitioners properly notified
respondent at the tine they filed their 1992 return of their
position that M. Blonien was not a partner in Finley Kunble,
respondent coul d have converted the issue to a partner-level item
under section 6231(b)(1)(A) or could have addressed the issue, on
notice to petitioners, in a partnership-I|level proceeding under
section 301.6222(b)-2T(a), Tenporary Proced. & Adm n. Regs.,
supra, all within the period of Iimtations. By failing to file
a Form 8082 after receiving a Schedule K-1 from Finley Kunbl e,
petitioners accepted the position stated on the Schedule K-1 M.
Bl onien received (that M. Blonien was a partner in Finley
Kunbl e), deprived respondent of an opportunity to address the
i ssue before the expiration of the period of limtations, and
t hereby waived the right to take an inconsistent position on
their return.

It was petitioners’ conduct in claimng on prior returns
that M. Blonien was a partner, and in failing to notify
respondent tinely of their position that M. Blonien was not a

partner, that deprived M. Blonien of the opportunity to have the
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i ssue di sposed of in a way that would have allowed himto
participate in the determ nation. Therefore, petitioners have no
standing to assert that they have been deprived of due process on
the grounds they did not have a prior opportunity to dispute M.
Bl oni en’ s partnership status.

We Also Lack Jurisdiction To Consider Petitioners’ Argunent That
the | ssuance of the FPAA Was Not Tinely

In their petition to this Court, petitioners also challenged
the tineliness of the FPAA, arguing that the TMP s extensions of
the period of limtations were invalid. After petitioners filed

their petition, we issued our decision in Overstreet V.

Comm ssioner, T.C Meno. 2001-13, affd. in part and dism ssed in

part 33 Fed. Appx. 349 (9th Cr. 2002), in which we held that a
Finl ey Kunble partner did not have standing in a partner-Ievel
proceeding to challenge the tineliness of the FPAA. W held that
expiration of the period of [imtations for issuance of the FPAA
is an affirmati ve defense that nust be raised in a partnership-
| evel proceeding.

At trial, petitioners and respondent stipulated to be bound

by the final decision in the Overstreet case. Qur decision in

Overstreet is now final, as a result of dismssal of the

taxpayer’s untinmely appeal by the Court of Appeals for the Ninth
Circuit. See 33 Fed. Appx. 349 (9th Cr. 2002). On the basis of
the parties’ stipulation in the case at hand, petitioners cannot

challenge in this proceeding the validity and tineliness of the
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Fi nl ey Kunbl e FPAA issued on August 10, 1998, or the extensions
of the period of limtations granted by M. Manley as TMP of
Fi nl ey Kunbl e.
We Have Jurisdiction To Determ ne How M. Blonien's Share of

Finley Kunble's Partnership ltens WIIl Affect Petitioners' |ncone
Tax Liability

VWhile we lack jurisdiction in this proceeding to consider
petitioners’ argunment that M. Blonien was not a partner or to
review the allocation to M. Blonien of shares of partnership
itens, we have jurisdiction to consider whether assessnent of a
deficiency against petitioners is barred by the statute of
[imtations, and whet her respondent correctly determ ned
petitioners’ tax liability on the basis of the allocation nmade to
M. Blonien at the partnership |evel.

Under TEFRA, after the allocation to the partners of
partnership itens is determ ned at the partnership |level, the
partners’ individual tax liabilities nmust be determned. This is
done by way of “conputational adjustnents” and “affected itens”,
two terns of art under TEFRA. According to section 6231(a)(5)
and (6):

The term “affected itenf means any itemto the extent
such itemis affected by a partnership item

The term “conput ati onal adjustnment” nmeans the change in
the tax liability of a partner which properly reflects
the treatnment under this subchapter of a partnership
item * * *

In GAF Corp. v. Commi ssioner, 114 T.C. at 523, we stated:
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| f a conputational adjustnent results in a

deficiency in a partner's tax, the partner is accorded

the right to challenge the adjustnent pursuant to the

deficiency procedures provided for in subtitle F,

chapter 63, subchapter B of the Internal Revenue Code

only if and to the extent the change in the partner's

tax liability cannot be made w t hout maki ng one or nore

partner-level determ nations. See sec. 6230(a)(1);

sec. 301.6231(a)(6)-1T, Tenporary Proced. & Adm n.

Regs., 52 Fed. Reg. 6790 (Mar. 5, 1987).

Therefore, we have jurisdiction in this proceeding to determ ne
the effect of the Finley Kunble partnership-level allocations on
petitioners’ tax liability to the extent the change in
petitioners’ tax liability resulting fromthe partnership-I|evel
allocations requires partner-|evel determ nations.

Det er mi ni ng whet her the assessnent of the deficiency is
tinmely under the applicable statute of limtations requires a
partner-level determ nation of the tineliness of respondent’s
assessnment wth respect to each partner in the partnership.
Simlarly, determ ning whether respondent gave petitioners credit
for the income recognized on their return in conputing their
deficiency and determning the effect of the additional Finley
Kunbl e i ncone on the phaseout of item zed deducti ons under

section 68(a)'® may require partner-level determ nations. W

Because the phaseout of item zed deductions under sec.
68(a) is conmputational and does not require any special partner-
| evel factual determ nations, it appears that respondent could
have assessed the affected item adjustnent as conputati onal
w t hout follow ng the deficiency procedures of ch. 63, subch. B
of the Internal Revenue Code. See sec. 301.6231(a)(6)-1T(a),
Tenporary Proced. & Adm n. Regs., 52 Fed. Reg. 6790 (Mar. 5,

(continued. . .)
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have jurisdiction in this proceeding to review these partner-
| evel determ nations. Before considering the nmerits of
petitioners’ clainms, we consider petitioners’ evidentiary
obj ecti ons.

Petitioners’ Evidentiary Objections

Petitioners object to the admssibility of Exhibit 3-J
(Finley Kunble' s partnership return for 1992) and Exhibit 4-J
(Finley Kunble Schedule K-1 for M. Blonien for 1992) on the
ground that respondent failed to authenticate the docunents under
rule 901 of the Federal Rules of Evidence and on the ground that
t he docunents are inadm ssi bl e hearsay under rule 802 of the
Federal Rul es of Evidence.

Respondent submtted a certification that the partnership
return is an authentic copy of the docunent filed wth respondent
by Finley Kunble. The copy of the docunent is inconplete because
it does not include the Schedules K-1 for all 280 partners.
Petitioners argue that the entire docunent is inadm ssible

because the copy is inconplete.

10, .. conti nued)
1987). On the other hand, in certain circunstances, the
conput ational adjustnent for passed-through discharge of
i ndebt edness inconme could require a partner-1|level solvency
determ nation. See sec. 108(a)(1)(B), (d)(6). In the case at
hand, respondent followed the deficiency procedures of ch. 63,
subch. B, of the Internal Revenue Code in connection with both
the affected item and the conputational adjustnent.
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Parties do not need to introduce conpl ete versions of
docunents. Under rule 106 of the Federal Rules of Evidence, the
adverse party “may require the introduction at that tinme of any
other part * * * which ought in fairness to be considered
contenporaneously with it.” Petitioners did not require the
introduction of the m ssing 279 Schedul es K-1 or show that the
m ssi ng Schedul es K-1 ought in fairness be considered with the
remai nder of the partnership return

Petitioners argue that the Schedule K-1 for M. Blonien
shoul d not be admtted because respondent did not include “the
partner letter originally attached to the Schedule K-1".
Respondent has confirned that the Schedule K-1 filed with the
return did not include a partner letter. Petitioners have failed
to establish that the partner letter ought in fairness to be
considered wwth the Schedul e K-1; petitioners’ authentication
obj ecti ons are deni ed.

Petitioners also argue that these exhibits should not be
adm tted because they are hearsay--offered to prove that M.

Bl onien was a partner in Finley Kunble. Respondent responds that
t hese docunents are not offered to show that M. Blonien was a
partner in Finley Kunble. The docunents are offered to show that
Finl ey Kunble purported to be a partnership that woul d be subject
to the TEFRA proceedings and to show Finley Kunble's state of

m nd--that Finley Kunble treated M. Blonien as a partner. The
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docunents are not offered to establish and do not establish that
M. Blonien was a partner in Finley Kunble. The docunents are
admtted for the purposes offered.
Exhi bits 5-J through 9-J consist of docunents relevant to
establishing the issuance and tineliness of the FPAA issued to
Finley Kunble. At trial, the parties stipulated to be bound by

the final decision in Overstreet v. Commi ssioner, T.C Mno.

2001-13, in which this Court determ ned that the expiration of
the period of Iimtations for issuance of the FPAA issued to
Finley Kunble is an affirmative defense that nust be raised in a
part nership-level proceeding. Because the taxpayers in
Overstreet did not tinely file an appeal fromthe Tax Court’s
deci sion, the Tax Court’s decision is now final and binding on
the parties in the case at hand under the ternms of their
stipulation. The parties agree that Exhibits 5-J through 9-J are
relevant only if petitioners can challenge the tineliness of the
FPAA in this proceeding. On the basis of the parties’

stipulation to be bound by the final decision in Overstreet, we

hol d that petitioners cannot challenge the tineliness of the FPAA
in this proceeding. Therefore, Exhibits 5-J through 9-J are not
rel evant.

Petitioners argued in their opening brief that Exhibit 10-J,
a conputational adjustnent report, is irrelevant. Respondent

poi nted out that the exhibit may be necessary to conpute the Rule
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155 cal cul ati on under certain circunstances. Petitioners in
their reply brief did not dispute respondent’s contention.
Therefore, Exhibit 10-J has been admtted into evidence for that
pur pose.

Exhi bits 16-J and 19-J are docunents reflecting the
settl ement agreenent between M. Blonien and the trustee of
Finl ey Kunbl e’ s bankruptcy estate regarding M. Blonien's
agreenent to nmake paynents as part of Finley Kunble's
reorgani zation plan. The settlenent docunent refers to M.

Bl onien as a “partner”.

Petitioners argue that the docunents are not adm ssible
under rule 408 of the Federal Rules of Evidence because the
statenents were nade in settlenent of a dispute. W do not agree
with petitioners. Rule 408 only bars the adm ssibility of
evidence to “prove liability for * * * the claimor its anount.”
M. Blonien’'s settlenent is not offered in this proceeding to
prove liability for or the anmount of the bankruptcy trustee’'s

claimagainst M. Blonien. See Bitum nous Constr., Inc. v.

Rucker Enters., Inc., 816 F.2d 965 (4th Gr. 1987) (letters

containing settlenment offers were properly admtted to show the
def endant’ s understanding of its obligations under a joint-check
agreenent). The settlenent agreenent is being offered for the

pur pose of inpeaching M. Blonien’'s credibility and establishing
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that he agreed to be treated as a partner of Finley Kunble, at
| east for certain purposes.

However, because we | ack jurisdiction to consider
petitioners’ contention that M. Blonien was not a partner in
Finl ey Kunble, the docunent is not relevant to the resol ution of
any issue in dispute in this case.

Finally, petitioners argue that Exhibit 17-J, a letter from
petitioners’ accountant to respondent, should not be admtted.
In the letter, petitioners’ accountant requested an abatenent of
late-filing penalties. |In support of the request, petitioners’
accountant stated that abatenent is appropriate because M.

Bl onien was a partner in Finley Kunble, and Finley Kunble had not
provided information to petitioners in time to enable themto
tinely file their Federal incone tax returns. Petitioners argue
that these statenents were not excepted from hearsay by rule
801(d)(2)(C) of the Federal Rules of Evidence (statenents by

aut hori zed agents of a party) because respondent failed to show
that the accountant was authorized by petitioners to nake the

st at ement s.

We need not consider these issues because the letter is
irrelevant to any issue in dispute in this case. W have no
jurisdiction to consider petitioners’ argunent that M. Blonien
was not a partner in Finley Kunble. Therefore the letter wll

not be admtted in evidence.
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Period of Limtations on Assessnent of Deficiency

Petitioners contend that the 3-year period of limtations
set forth in section 6501 bars respondent from assessing the
deficiency in the case at hand. Section 6501(a) provides
“Except as otherwi se provided in this section, the anmount of any
tax inposed by this title shall be assessed within 3 years after
the return was filed (whether or not such return was filed on or
after the date prescribed).” Except in certain specified
ci rcunstances not relevant to the case at hand, the Comm ssioner
must, before assessing a deficiency, nmail the taxpayer a notice
of deficiency in accordance with section 6212. Sec. 6213(a).
Section 6503(a) (1) provides:

The running of the period of Iimtations provided in

section 6501 * * * on the making of assessnents

* * * in respect of any deficiency * * * shall * * * be

suspended for the period during which the Secretary is

prohi bited from maki ng the assessnent * * * (and in any
event, if a proceeding in respect of the deficiency is

pl aced on the docket of the Tax Court, until the

deci sion of the Tax Court becones final), and for 60

days thereafter.

The Secretary is prohibited from assessing the deficiency during
the 90-day period followng mailing of a notice of deficiency
prepared under section 6212, and, if a petitionis filed wwth the
Tax Court, until the decision of the Tax Court has becone final.
Sec. 6213(a). Therefore, unless another provision extends the

period for assessnment contained in section 6501(a), the

Comm ssioner must mail the notice of deficiency to the taxpayer
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within 3 years following the filing of the taxpayer’s incone tax
return in order to be able to assess the deficiency tinely.

In the case at hand, respondent did not mail the notice of
deficiency wwthin 3 years followng the filing of petitioners’
1992 Federal income tax return. Petitioners filed their 1992
Federal inconme tax return on Cctober 15, 1993, and the notice of
deficiency was not nailed until Decenber 17, 1999, nore than 6
years later. Therefore, unless the period for assessnent is
ot herwi se extended or subject to a different period of
limtations, respondent would be barred by section 6501(a) from
assessing the deficiency.

Respondent argues that the period for assessnent of the
deficiency is subject to the alternative period of limtations
contained in section 6229, which is part of the unified audit and
litigation procedures for partnerships enacted by TEFRA

| n Rhone-Poul enc Surfactants & Specialties, L.P. v.

Comm ssioner, 114 T.C 533, 539-540 (2000), we explained the

hi story and purpose of the uniform partnership procedures enacted
by TEFRA:

For income tax purposes, partnerships are not taxable
entities. * * * Any inconme tax attributable to
partnership itens is assessed at the partner |evel.
Thus, any statute of |limtations provisions that [imt
the tinme period within which assessnent can be nmade are
restrictions on the assessnent of a partner’s tax.

Bef ore TEFRA, adjustnents with respect to
partnership itens were nmade to each partner’s incone
tax return at the tinme (and if) that return was
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examned. * * * The tax-witing conmttees explained

t he TEFRA partnership provisions as follows: “[T]he
tax treatnment of itens of partnership incone, |oss,
deductions, and credits wll be determ ned at the
partnership level in a unified partnership proceedi ng
rather than in separate proceedings with the partners.”

In G eenberg Bros. Pship. #4 v. Comm ssioner, 111 T.C. 198, 201

(1998), we explained that “The principal purpose behind TEFRA is
to provide consistency and reduce duplication in the treatnent of
‘partnership itens’ by requiring that they be determned in a
uni fi ed proceeding at the partnership |evel.”

In order to achieve the goal of having partnership itens
(which ultimately affect each partner’s tax liability) determ ned
in a single proceeding at the partnership | evel, Congress enacted
section 6229, which extends the period of Iimtations applicable
to assessnent of deficiencies against the individual partners
relating to the adjustnment of partnership itens:

SEC. 6229(a). Ceneral Rule.--Except as otherw se
provided in this section, the period for assessing any

tax * * * which is attributable to any partnership item

(or affected item) for a partnership taxable year shal

not expire before the date which is 3 years after the

| ater of —-

(1) the date on which the partnership return
for such taxable year was filed, or

(2) the last day for filing such return
for such year (determ ned without regard to
ext ensi ons.
The limtations period can be extended for a particul ar partner
by agreenment with that partner, or for all partners by the tax

matters partner. Sec. 6229(b)(1). The period is suspended
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following the mailing to the tax matters partner of an FPAA
during the period under section 6226 for partners to challenge
t he adjustnent (150 days), and for 1 year thereafter. Sec.
6229(d). Thus, section 6229(d) extends “the time for respondent
to issue the notice of deficiency until 1 year and 150 days after

the i ssuance of the FPAA." Overstreet v. Conmissioner, T.C

Meno. 2001- 13.

The “affected itens” notice of deficiency was nmailed to
petitioners on Decenber 17, 1999--within 1 year and 150 days
after the issuance of the FPAA on August 10, 1998. Therefore, if
section 6229(d) applies to the itens set forth in the notice of
deficiency mailed to petitioners, an assessnent thereon woul d not
be barred by the statute of limtations.

Section 6229(d) applies to the case at hand because M.

Bl oni en was determned to be a partner in Finley Kunble at the
partnership level. W have no jurisdiction in this partner-|evel
proceedi ng to consider petitioners’ argunent that the

partnershi p-1evel determ nation was wong. W are bound by the
determ nation nade at the partnership level that M. Blonien was
a partner in Finley Kunble for Federal incone tax purposes.
Therefore, respondent is not barred from assessing petitioners a
deficiency arising fromM. Blonien’ s share of Finley Kunble’'s

itens.



Rul e 155 Comput ati on

Respondent stated on brief: “If respondent prevails, this
case may require a Rule 155 conputation.” W agree that a Rule
155 conputation is appropriate. Respondent did not all ow
petitioners credit for the $2,000 of Finley Kunble COD incone
that they reported on their 1992 return. Respondent al so
i ndicated on brief that Exhibit 10-J nay have a bearing on the
appropriate adjustments if a Rule 155 conmputation is required;
other itens and anounts determ ned at the partnership level to be
allocated to M. Blonien are not clearly set forth in the FPAA
and the deficiency notice. The parties should address and
resol ve these issues in the Rule 155 conputation.

To reflect our hol di ngs herein,

Deci sion will be entered

under Rul e 155.




