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OPI NI ON

SW FT, Judge: For 1992 and 1993, respectively, respondent
determ ned deficiencies of $3,094,736 and $2,184,916 in
petitioner's Federal incone taxes.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

After settlenment of sone issues, the issue for decision is
whet her “savings” relating to “coordination of benefits” between
petitioner and other health insurance conpanies qualify under the
transition rule of the Omi bus Budget Reconciliation Act of 1990
(OBRA 1990), Pub. L. 101-508, section 11305(c)(3), 104 Stat.
1388-452. If not, we nust decide whether the clained “special”
deductions relating thereto are all owabl e under the safe harbor
rule of section 1.832-4(f)(2), Inconme Tax Regs.

We conbi ne our findings of fact and opinion. Sone of the
facts have been stipulated and are so found.

During the years in issue, petitioner constituted an
affiliated group of conpanies engaged in the business of
provi di ng nmedi cal health insurance to individuals and busi nesses.

At the tinme the petition was filed, Blue Cross & Blue Shield of
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Texas, Inc., the conmmon parent of petitioner’s affiliated group,
mai ntai ned its principal place of business in R chardson, Texas.

Hereinafter, petitioner will be referred to sinply as Bl ue Cross.

Coordi nati on of Benefits Provisions

Since the 1970's, nedical health insurance plans witten by
Blue Cross and by other health insurance conpanies typically
contain nearly identical “coordination of benefits” (COB)
provi sions that are based on COB gui delines published by the
Nat i onal Association of Insurance Conmm ssioners and that are
requi red by nost State insurance |aws. The COB provi sions
establish paynent responsibility, as between two or nore health
i nsurance conpani es, where insurance clains are filed that are
covered by nore than one health insurance conpany. The COB
provisions are intended to prevent duplicate recovery on clains
with respect to the sane nedi cal expenses.

COB provisions are applicable where nedi cal expenses are
incurred by individuals who are covered under two or nore health
i nsurance plans. A commopn COB situation arises in a famly
context where both parents are enployed, with one parent covered
by one group health plan and the other parent covered by anot her
group health plan, with the spouse of each parent and each child

al so covered by both of the parents’ group health plans. In such
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a situation, each nmenber of the famly has duplicate and
over | appi ng heal th i nsurance coverage — coverage under the
father’s plan and coverage under the nother’s plan.

Under COB provisions, in such situations of duplicate and
over | appi ng health insurance coverage, the various health
i nsurance conpani es providing the overl appi ng i nsurance cover age
are treated as either primarily or secondarily responsible for
speci fic expenses and cl ai ns based on various and often arbitrary
factors. For exanple, under COB provisions, nedical expenses
incurred by a husband woul d be treated as the primary
responsi bility of the nmedical insurance plan covering the husband
directly as an enpl oyee. The insurance plan of the wife that
covers the injured husband only as the spouse of the wife would
be treated as secondarily responsible for the husband s expenses.

As a further exanple, if the two health insurance plans of
the parents cover nedical expenses of an injured child only
because the child is a dependent of the parents, under typical
COB provisions, the plan that covers the parent who has the
earlier birthday in the calendar year is treated as having
primary responsibility for the child s expenses.

Under COB provisions, health insurance conpani es that are
treated as primarily responsible for nedical expenses and cl ai ns

(hereinafter referred to as prinmary insurers) are obligated to
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pay clainms submtted to themas they would in the absence of any
secondary responsibility by another insurance conpany.

Heal t h i nsurance conpanies that are treated as secondarily
responsi bl e for nedical expenses and clains (hereinafter referred
to as secondary insurers) generally are obligated to pay only
that portion of clains representing the difference between the
anount the primary insurers pay and the total anount of the
claims. For exanple, if achild is injured and clains are filed
under health insurance plans maintained by both parents, the
primary insurer (i.e., the insurer issuing the plan of the parent
with the earlier birthday during the cal endar year) would be
responsi ble for the total portion of the claimcovered under its
plan (e.g., 80 percent of the anobunt of the claim and the
secondary insurer would be responsible for the remaining

20 percent of the claim

COB Savi ngs

Each year, the difference between what health insurance
conpani es would pay if they were the primary insurer on al
clainms covered by their nedical insurance plans and what they
under COB provisions, as secondary insurers, actually pay on
clains are referred to in the health insurance industry as COB
“savings”. In the last illustration above, because the secondary
i nsurer pays only 20 percent of the anobunt of the claim

60 percent of the anmount of the claimrepresents, to the
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secondary insurer, COB savings (i.e., the additional anmount the
secondary insurer would have had to pay if it had been primarily
responsi ble for the claim. Under the COB provisions, secondary
insurers hypothetically “save” such anmounts because they do not
pay the additional portion of the clains that they woul d have
paid if they had been the primary insurer.

Under COB provisions, once clains that have overl appi ng
coverage have been filed and once primary and secondary
responsibility as between two i nsurance conpanies for the clains
has been identified, secondary insurers may wait for the primry
insurers to calculate and to make their paynents on pendi ng
clains before making the secondary paynents (hereinafter referred
to as the “wait-and-pay” approach). Alternatively, under COB
provi si ons, secondary insurers may pay up front the full anount
of the pending clains (up to the maxi mum coverage thereof) and
then seek reinbursenent fromthe primary insurers for anmounts for
which the primary insurers are responsible (hereinafter referred
to as the “pay-and-pursue” approach).

Prior to and throughout the years in issue and unl ess paid
in error, Blue Cross routinely used the wait-and-pay approach.
Blue Cross only utilized the pay-and-pursue approach in the event
a claimant did not disclose (or in the event Blue Cross’s COB
i nvestigation departnment did not identify) duplicate health

i nsurance coverage that would trigger coordination of benefits.



Medi car e- Rel ated COB Savi ngs

Anot her comon situation that produces anmounts included by
i nsurance conpanies in COB savings involves retired enpl oyees and
their spouses who are over 65 years of age and who are covered
under insurance plans issued by health insurance conpani es and
who al so are covered under Medicare. Prior to and throughout the
years in issue, |anguage was included in Blue Cross’ health
i nsurance plans that excluded fromcoverage (and fromliability)
t hose nedi cal expenses and clains that were covered “under the
Wor kers' Conpensation |aw, or any other present or future | aws
enacted by the Legislature of any state, or by the Congress of
the United States [such as Medicare].”

Under typical COB provisions, the difference between what
heal th i nsurance conpanies would be liable to pay for nedical
expenses in the event there was no Medi care coverage and the
| esser anmount the conpanies actually are liable for and pay after
taking into account paynents to be nade by Medicare are referred
to and represent “Medicare-related COB savings”.

For 1989, Blue Cross calculated a total of $243, 646,504 in
total COB savings. Approximately 85 percent of the $243, 646, 504
reflects Medicare-related COB savings, which, as indicated, were

excl uded from coverage under Blue Cross’ health insurance plans.
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Fi nanci al Reserves and Fi nancial Statenents

To assure eventual paynent of expenses relating to injuries
incurred during a year but with respect to which the related
clains are not paid by yearend, health insurance conpanies are
required by insurance regulators to maintain financial reserves
relating to such estimated unpai d expenses (referred to as
“l osses”) and to report such estimated unpaid | osses on their
financial statenments. Reserves for unpaid | osses, then, reflect
actuarially estimted anounts heal th i nsurance conpani es set
aside for losses incurred during the year but wth respect to
whi ch clainms are not paid by yearend.

As of Decenber 31 of each year, Blue Cross and other health
i nsurance conpani es are required by insurance regulators and by
general |y accepted accounting practices, as applicable to
I nsurance conpanies, to report the paid | osses and the esti mated
unpai d | osses incurred during the year on specialized annual
financial statenment forns (Annual Statenents).

Pai d | osses reported on the Annual Statenents reflect
anounts of nedi cal expenses that are incurred during the year
that health insurance conpanies actually pay on cl ai ns.

Unpai d | osses reported on the Annual Statenents generally
reflect actuarially estimated anounts of nedical expenses that
are incurred during the year but that by yearend are not yet paid

by the health insurance conpanies.
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Wth regard to the cal cul ati on each year of the estimated
unpai d | osses for which financial reserves are maintained, health
i nsurance conpani es that use the pay-and-pursue approach for COB
savings calculate their reserves for unpaid | osses based on the
full, total amount of coverage on their health insurance plans —-
i ncl udi ng anmounts whi ch, under the COB provisions, the reporting
i nsurance conpanies wll pay and thereafter be rei nbursed by
ot her insurance conpanies which are the primary insurers with
regard to the clains.

Heal t h i nsurance conpani es, however, such as Blue Cross,
that use the wait-and-pay approach for COB savings, need only
estimate their financial reserves for unpaid | osses after taking
into account and subtracting anounts which, under COB provi sions,
the reporting insurance conpanies will not have to pay because of
the responsibility of other insurance conpanies as the primary
insurers to pay such anounts.

Because actual funds nust be maintained by health insurance
conpanies in their financial reserves for anounts they cal cul ate
as incurred but unpaid | osses, significant financial and econom c
differences exist for health insurance conpani es between
i nsurance conpany cal cul ati ons of |oss reserves that do not
subtract estimated COB savi ngs and i nsurance conpany cal cul ati ons

of loss reserves that do subtract estinmated COB savings.
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Prior to and throughout the years in issue, for financial
statenent and Annual Statenent reporting purposes, and in
calculations of its financial |oss reserves, Blue Cross
subtracted COB savings in its calculations of its unpaid |osses.
Blue Cross therefore nmaintained financial reserves relating to
unpaid |l osses only for its estimated primary and secondary
paynment responsibilities due on clains after primary insurers had
made their primary paynents. |In other words, Blue Cross did not
mai ntain financial reserves with respect to its COB savi ngs
anmount s.

Prior to and throughout the years in issue, Blue Cross al so
i ncluded | anguage in its health insurance plans that entitled
Blue Cross to recovery or subrogation of anounts Bl ue Cross had
paid on clains (1) where the injury was caused by third-party
tortfeasers or (2) where, under the COB provisions, the anmounts
shoul d have been paid by other health insurance conpanies. Such
anounts received fromtortfeasers and fromother health insurance
conpanies are treated and referred to by insurance conpani es as
“subrogation recoverabl e”.

The COB gui delines promul gated by the National Association
of Insurance Comm ssioners treat COB savings differently from
subrogation recoverable. Blue Cross also treats COB savi ngs
differently from subrogation recoverable, and Blue Cross

mai nt ai ns separate departnents for each



1990 Change in the Tax Code

Ceneral ly, section 832(c)(4) allows health insurance
conpani es a deduction fromtaxable incone for | osses incurred.

For years prior to 1990, losses incurred were to be cal cul ated by
heal t h i nsurance conpani es based on | osses paid during the year,

| ess “sal vage” actually recovered during the year (i.e., less
anounts recovered fromthird-party tortfeasors or others relating
to clains they had paid), plus an adjustnent for any increase or
decrease in estimated incurred but unpaid | osses. See sec.
832(b)(5) (A, I.RC (1986).

For years prior to 1990, in their calculations of incurred
but unpaid | osses, health insurance conpani es had the option of
taking into account estimted recoveries fromthird-party
tortfeasors and other health insurance conpanies. |If health
i nsurance conpani es elected to not reduce the cal cul ati ons of
their estimated i ncurred but unpaid | osses by estinmated
recoveries, the health insurance conpany cal cul ati ons were
referred to as calculations of “unpaid | osses gross of estimated
recoveries”. |f health insurance conpani es elected to reduce the
calculations of their estimated incurred but unpaid | osses by
estimated recoveries, the health i nsurance conpany cal cul ati ons
were referred to as “unpaid | osses net of estimated recoveries”.

In 1990, however, Congress anended section 832(b)(5)(A) for
years begi nning January 1, 1990, to require all health insurance

conpanies, in calculating estimated i ncurred but unpaid | osses
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and the deductions relating thereto, to take into account
estimates of sal vage that m ght be recovered with respect to
estimated incurred but unpaid |losses (i.e., to nake their

cal cul ations of unpaid | osses net of estimated recoveries). See
OBRA 1990, sec. 11305(c), 104 Stat. 1388-451.

For health insurance conpanies that for years prior to 1990
had reported unpaid | osses gross of estinated recoveries, the
above change in section 832(b)(5)(A) would constitute a change in
met hod of accounting and for 1990 would give rise to section 481
adj ustnents to incone. Congress, however, granted transitional
relief and a one-tinme deduction to such conpani es by permanently
forgiving 87 percent of the anount that under section 481
ot herwi se woul d have been includable in gross incone for 1990,

t her eby reducing the section 481 adjustnents that otherw se would
have been required to just 13 percent thereof, to be taken into

i ncone ratably over 4 years beginning with 1990. See OBRA 1990,
sec. 11305(c)(2), 104 Stat. 1388-451.

To provide simlar or parallel tax treatnment for health
i nsurance conpani es, such as Blue Cross, that prior to 1990 had
reported unpaid | osses net of estimated recoveries, Congress
granted simlar transitional or “special” deductions equaling
87 percent of the ampbunt of “estinmated sal vage recoverabl e’ that
t he conpani es had taken into account during 1989, to be deducted

ratably over 4 years beginning with 1990. The special deduction
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rule of OBRA 1990, section 11305(c)(3), 104 Stat. 1388-452 (the
speci al deduction rule), provided as foll ows:
Treat nent of conpani es which took into account

sal vage recoverable.—1n the case of any insurance

conpany which took into account sal vage recoverable in

determining |l osses incurred for its |ast taxable year

begi nni ng before January 1, 1990, 87 percent of the

di scount ed anount of estinated sal vage recoverabl e as of

the cl ose of such | ast taxable year shall be all owed as

a deduction ratably over its 1st 4 taxable years

begi nning after Decenber 31, 1989.

For 1990 through 1993, Blue Cross tinely filed consoli dated
U.S. Corporation inconme tax returns. Blue Cross cal cul ated that
under the special deduction rule a total of $70, 950,582 reflected
Bl ue Cross' estimated sal vage recoverable relating to incurred
but unpaid | osses for its |ast taxable year begi nning before
January 1, 1990. Accordingly, Blue Cross multiplied the total
$70, 950, 582 by 87 percent and by a discount factor of
approximately 4 percent, to produce a figure of $59, 352,862, and
Bl ue Cross deducted one fourth of the $59, 352, 862, or
$14, 838, 215, for each of the years 1990 through 1993 as its
speci al deducti on.

On audit for years 1992 and 1993, respondent disall owed each

of Blue Cross' clained $14, 838,215 speci al deductions.!?

1 The evi dence does not indicate respondent's treatnent of the
speci al deductions clained by Blue Cross on its 1990 and 1991
Federal corporation incone tax returns.
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Approxi mately 94 percent of the total $70, 950,582 clainmed by
Blue Cross as estinated sal vage recoverable refl ected COB
savings. Further, as previously indicated, approximtely
85 percent of the COB savings anount reflected Medicare-rel ated
COB savi ngs.

Only approximately 3 percent of the $70, 950, 582 cl ai med by
Blue Cross as estinated sal vage recoverabl e refl ected anmounts
that Blue Cross actually paid and then recovered fromtortfeasors
and from ot her insurance conpani es. 2

The rel evant statutory provisions do not define what is
meant by “estimated sal vage recoverable”. E. g., OBRA 1990,
sec. 11305(c), 104 Stat. 1388-451. It is therefore necessary to
| ook beyond the statutory |anguage to the limted regulatory and
case authority on point.

Section 1.832-4(c), Incone Tax Regs., provides that

esti mat ed sal vage recoverabl e i ncludes --

2 Approxi mately 1 percent of the $70, 950,582 Bl ue Cross
cal cul ated as total estimated sal vage recoverabl e refl ected
anmounts for which it was both primary and secondary insurer, or
“blue on blue”. The parties recognize that with respect to bl ue-
on- bl ue duplicate coverage, Blue Cross could not recover sal vage
fromitself. Another approximte 2 percent reflected amounts for
whi ch Blue Cross did not assune the health insurance risks of
enpl oyees and dependents, but provided enployers with

adm nistrative services only. Blue Cross concedes that this

2 percent clearly does not represent genuine sal vage recoverabl e.
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all anticipated recoveries on account of sal vage, whether or
not the salvage is treated, or may be treated, as an asset
for state statutory accounting purposes. * * * [And]

i ncl udes anticipated recoveries on account of subrogation

clains arising with respect to paid or unpaid | osses.

Case law relevant to the neaning of estinated sal vage
recoverable is limted. The Suprene Court in a century-old case
expl ai ned sal vage rights as follows: “[T]he insurer, when he has

paid * * * the assured * * * is entitled, by way of salvage, to

the benefit of anything that nay be received’”. Phoenix Ins. Co.

v. Erie & W Transp. Co., 117 U S. 312, 321 (1886), cited in

Continental Ins. Co. v. United States, 200 CGt. d. 552, 474 F. 2d

661 (1973). (Enphasis added.)

Bl ack's Law Dictionary 1280, 1340 (7th ed. 1999) defi nes
“recovery” as “the regaining or restoration of sonething |ost or
taken away”, and it defines “salvage” (utilized largely in the
property and casualty insurance industry) as “property saved or
remai ning after a fire or other |oss, sonetines retained by an

i nsurance conpany that has conpensated the owner for the |oss.”

(Enmphasi s added.)

I n essence, Blue Cross contends that, because under its
heal th insurance plans it is contractually liable for the ful
potential amount of all clainms covered by its insurance plans, it
shoul d be regarded as having a contractual right of recovery or
sal vage for all portions of clains with respect to which other

i nsurance conpani es and Medicare also have a liability to pay the
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clains or portions thereof. Blue Cross argues that, as injuries
occur and as nedi cal expenses relating thereto are incurred by
i nsured individuals, Blue Cross accrues the right to recover from
ot her insurance conpani es and Medicare that al so have insured the
sane individuals. In sum Blue Cross argues that the insured
i ndi vidual s’ right to recover from other insurance conpani es and
Medi care i s subrogated to Blue Cross where Blue Cross al so has
i ssued i nsurance plans covering the sane individuals.

Bl ue Cross argues that there is no significant economc
di fference between “taking i medi ate possession” fromthe insured
i ndi viduals of the intangible rights of recovery and sal vage with
respect to COB savings (as it does under a pay-and-pursue
approach) and “leaving” with the insured individuals the rights
of recovery and salvage wth respect to COB savings (as it does
under a wait-and-pay approach). Blue Cross argues that under
ei t her approach, for Federal income tax purposes, it should be
treated as economcally realizing the recovery and sal vage rights
wWth respect to COB savings. Accordingly, Blue Cross contends
that its COB savings relating to incurred but unpaid | osses
before January 1, 1990, reflect sal vage recoverabl e and shoul d be
included in the cal culations of estimated sal vage recoverabl e

under the special deduction rule.



Medi car e- Rel ated COB Savi ngs

Respondent contends that because Medicare-rel ated benefits
are excluded from coverage under Blue Cross’ health insurance
pl ans, Blue Cross’ Medicare-related COB savings give rise to no
[tability on the part of Blue Cross. Respondent therefore
concl udes that the portion of clains covered by Medicare gives
rise to no right of recovery or salvage in favor of Blue Cross
and that the portion of Blue Cross’ clained sal vage recoverable
that is based on and that relates to Medicare-rel ated COB savi ngs
shoul d not, under the special deduction rule, be treated as
sal vage recoverable and the clained | oss deductions rel ating
thereto should not be allowable. W agree with respondent.

The | anguage contained in Blue Cross' nedical insurance
plans clearly indicates that Blue Cross is not liable to pay
anounts covered by Medicare. Wthout contractual liability and
wi t hout paynent of Medicare-covered benefits, Blue Cross’

Medi care-rel ated COB savi ngs do not constitute estinated sal vage

recover abl e.

Non- Medi care- Rel ated COB Savi ngs

Because Blue Cross utilized the wait-and-pay approach with
respect to its non-Medicare-related COB savi ngs, respondent
contends that such non-Medicare-related COB savings |ikew se do
not constitute estinmated sal vage recoverabl e under the speci al

deduction rule. Respondent argues that Blue Cross never expected
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to pay COB savings anounts (i.e., anopunts that primary insurers
were responsi ble for and pay) and that Blue Cross never acquired
fi xed and genuine rights of recovery and salvage with regard
thereto. W again agree with respondent.

The applicabl e regul ati on under section 832 requires that
unpai d | osses, to be taken into account in conputing |osses
incurred, are to represent a fair and reasonable estimate of the
anmount heal th insurance conpanies actually will be required to
pay, not of what they theoretically m ght have to pay. Section
1.832-4(b), Inconme Tax Regs., in relevant part provides:

Every insurance conpany to which this section applies
must be prepared to establish to the satisfaction of the
district director that the part of the deduction for “losses
i ncurred” which represents unpaid | osses at the close of the
t axabl e year conprises only actual unpaid | osses. * * *
These | osses nmust be stated in anounts which, based upon the
facts in each case and the conpany's experience with simlar
cases, represent a fair and reasonable estinmate of the
anount the conpany will be required to pay. * * *

The evidence shows that in the years before 1990, Blue Cross
consistently used the wait-and-pay approach and did not pay
(unless in error), reserve for, or expect to nmake paynents with
respect to its COB savings.

Bl ue Cross argues that because it could, after 1989, el ect
to use the pay-and-pursue approach or that primary insurers could

fail to make their paynents (e.g., in the event a primary insurer

becones insolvent), Blue Cross’ COB savings, wthout the benefit
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of hindsight, theoretically could reflect sal vage recoverable
taken into account as of Decenber 31, 1989.

As previously indicated, for the years in issue and in
subsequent years, Blue Cross generally did not nake paynents for
whi ch ot her conpani es under the COB provisions were primarily
responsi ble. W conclude that (because Blue Cross used the wait-
and- pay approach before maki ng secondary paynents) Bl ue Cross’
COB savings do not qualify as estinmated sal vage recoverabl e and
are not allowable as a deduction under the special deduction
rul e.

To qualify as estimted sal vage recoverabl e for purposes of
t he special deduction rule there nust exist an expectation of
actual paynent. The nere fact that a | oss has been incurred on
the date of an injury does not nean that health insurance
conpani es expect to be responsible for and expect to pay the ful
anount of clains relating to the injury.

Wth respect, however, to the 3 percent of the $70, 950, 582
that Blue Cross calculated as its total estimted sal vage
recoverable reflecting amounts Blue Cross actually paid and then
recovered fromthird-party tortfeasors and other health insurance
conpani es, such anounts do represent genui ne subrogation
recoverable and do qualify as estinmated sal vage recoverabl e under

t he speci al deduction rule.

Saf e Harbor Reli ef
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Blue Cross al so contends that its estimate of sal vage
recoverabl e and rel ated deducti ons under the special deduction
rule qualify for safe harbor relief. Under section 1.832-
4(f)(2), Inconme Tax Regs., it is provided that, if the
requi renents for safe harbor are satisfied, respondent nay be
precl uded from nmeki ng an adjustnent to the amounts of “bona fide”
estimated sal vage recoverabl e reported and cl ained by health
I nsurance conpani es.

Heal t h i nsurance conpani es seeking to qualify under the safe
har bor provision, anong other things, were required to file with
State insurance regul ators by Septenber 16, 1991, a statenent
that identifies the extent to which the conpanies' incurred
| osses for each |line of business, as reported on their 1989
Annual Statenents, were reduced by bona fide estimted sal vage
recoverable. The pertinent |anguage of section 1.832-4(f)(2)(i),
| ncone Tax Regs., provides as follows:

(2) Safe Harbor. The requirenents of paragraph
(f)(1) of this section are deened satisfied and the anount
that the conpany reports as bona fide estimted sal vage
recoverable is not subject to adjustnent by the district
director, if—-
(1) The conpany files with the insurance
regul atory authority of the conpany's state of
domcile, on or before Septenber 16, 1991, a
statenment disclosing the extent to which | osses
incurred for each line of business reported on its

1989 annual statenment were reduced by estimated
sal vage recoverabl e.
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On or before Septenber 16, 1991, Blue Cross filed a letter
with the Texas Departnment of |Insurance, the entire contents of
whi ch are set forth bel ow
As you are aware, in reporting to your departnent
[ BLUE CROSS] has al ways foll owed actuarially accepted

and certified practices for determ ning and reporting
its losses incurred and its incurred unpaid claim

reserves. |In OBRA 1990, Congress granted a special one
ti me deduction to insurance carriers who report | osses
incurred as we do. |IRS regulations provide that a

notification filed wwth your office will establish the
amount of this allowable tax deducti on.

The sol e purpose of this letter is to notify you
that we have determ ned our special tax deduction to be
87% of $74, 780,518 di scounted at 96. 1538% f or
recoveries related to our |osses incurred deduction
prior to 1990 and reported in the 1989 Annual
St at enment .

OUR REPORTI NG TO YOU HAS NOT CHANGED AND W LL NOT
CHANGE | N ANY RESPECT FROM THE ACCEPTED METHODS AND
APPROACHES WE HAVE ALWAYS USED. Qur incurred unpaid
claimreserves will continue to be determ ned using the
sanme net hods, include the sanme actuarial certifications
as always and continue to be in full conpliance with
est abl i shed net hods and practices approved and
routi nely exam ned by your departnment. |[Enphasis in
original.]

As respondent notes, the |anguage of the above |letter does
not begin to disclose to Texas insurance regulators the extent to
whi ch Blue Cross' |osses that were incurred for each |ine of
busi ness, as reported on its 1989 Annual Statenent, were reduced
by estinmated sal vage recoverable. No separate |lines of business

are disclosed, and the words “estinmated sal vage recoverable” are
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not even used in the letter. W conclude that Blue Cross did not
satisfy the disclosure requirenent for safe harbor relief under
section 1.832-4(f)(2), Incone Tax Regs.

Further, as previously held, Blue Cross’ calculation of its
esti mated sal vage recoverabl e (consisting predom nantly of COB
savi ngs) does not reflect “bona fide” or genuine sal vage
recoverable, and therefore Blue Cross’ disclosure of that
cal cul ation would not satisfy the disclosure required for safe
harbor relief under section 1.832-4(f)(2), Incone Tax Regs.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




