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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tine the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the years at issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.



- 2 -

The petition in this case was filed in response to a Notice
of Determ nation Concerning Collection Action(s) Under Section
6320 and/or 6330. Pursuant to section 6330(d),! petitioners seek
review of respondent's determnation to proceed with collection
of their tax liabilities of $548.41 for 1993 and $12, 451.82 for
1997. The issue for decision is whether all anounts that are the
subj ect of respondent's collection action have already been paid
by petitioners.

The stipulated facts and exhibits received into evidence are
i ncorporated herein by reference. At the tine the petition in
this case was filed, petitioners resided in Randol ph Center,

Ver nont .

Backgr ound

Petitioners' Federal inconme tax return for 1991 was filed on
March 6, 1995. Their return for 1992 was filed on June 27, 1995.
The returns for 1993 and 1994 were filed on January 16, 1996.

The 1995 tax return was filed April 10, 1997. The 1996, 1997,
and 1998 returns were filed tinely, and the 1999 return was filed
on April 21, 2000. Petitioners submtted for 1991 a Form 1040X,

Amended U.S. Individual Inconme Tax Return, claimng a credit of

1Sec. 6330 was enacted as part of the Internal Revenue
Service Restructuring and Reform Act of 1998 (RRA 1998), Pub. L
105- 206, sec. 3401, 112 Stat. 746. Sec. 6330 is effective with
respect to collection actions initiated nore than 180 days after
July 22, 1998; i.e., after Jan. 18, 1999. See RRA 1998 sec.
3401(d), 112 Stat. 750.



- 3 -

$8, 742 that was received on August 14, 1995. Petitioners did not
fully remt the tax shown on sonme of the returns at the tinme the
returns were filed.

On March 14, 1997, petitioners received fromrespondent a
so-called 30-day letter fromthe Comm ssioner's Exam nation
di vi si on proposing adjustnents to petitioners' returns for the
years 1991 through 1994. Petitioners, by letter dated April 3,
1997, infornmed the Conmm ssioner that they disagreed with the
proposed adjustnents and requested an Appeal s conference.
Petitioners and the Appeals officer handling their case reached a
settlenment agreenent with respect to the proposed adjustnents to
their tax returns for 1991 through 1994. On Novenber 6, 1998,
petitioners signed a Form 870, Waiver of Restrictions on
Assessnent and Col l ection of Deficiency in Tax and Acceptance of
Overassessnent, for tax years 1991 through 1994. They agreed to
an increase in tax of $4,899 for 1991, no increase for 1992, an
increase in tax of $5,6800 and an addition to tax under section
6651(a) of $649 for 1993, and for 1994 an increase in tax of
$6, 468 and an addition to tax under section 6651(a) of $1, 379.
The Appeals officer explained to petitioners that by signing the
Form 870, they consented to the assessnent and collection of the
deficiencies (including increases in tax and penalties) and
wai ved the right to petition the Tax Court to redeterm ne the

deficiencies. Petitioners were provided the opportunity to
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exam ne the form and in fact they took the opportunity to review
it before they signed it.

On Decenber 3, 1998, petitioners signed a Form 3363,

Accept ance of Proposed D sal |l owance of Claimfor Refund or
Credit. The formdisallowed their claimfor refund or credit in
t he amount of $8, 742 on the Form 1040X submitted on August 14,
1995, for the 1991 tax year. The formstates that the Internal
Revenue Service (IRS) will not consider the subject claimbut
that the taxpayer retains the right to sue the IRS on the

di sal | onance. Al so on Decenber 3, 1998, petitioners signed Form
2297, Waiver of Statutory Notification of C aimDisall owance.
The wai ver infornms the signatories that it begins the 2-year
period for filing suit for refund of the disallowed claim

On April 12, 1999, the IRS sent to petitioners a letter for
each of the years 1991, 1993, and 1994, advising them of an
"increase in tax because of exam nation action". The letters
demanded paynent for taxes, penalties, and interest related to
the agreed deficiencies listed on the Form 870 that petitioners
si gned on Novenber 6, 1998.

On June 2, 2000, the IRS sent to petitioners a Final Notice,
Notice of Intent to Levy and Notice of Your Right to a Hearing
for unpaid anount of tax of $9,767.04 for 1997 and "additi onal
penalty and interest" of $548.41 for 1993 and $2,684.78 for 1997.

Petitioners asked for and received a hearing under section 6330.
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Di scussi on

The positions of the parties are sinple and dianetrically
opposed: Respondent has determ ned the anpbunts at issue to be
out standing, while petitioners state that the anobunts have been
pai d.

Upon review of the record, the Court finds that there are
two controversial itens on which this case turns. The first is:
VWhat is the effect, if any, of the anmended return submtted on
August 14, 1995, for the 1991 tax year claimng an over paynent
credit of $8,742? The second is: Wat is the significance of
petitioners' clainms of estimated tax paynments of $11,062 on their
1995 return and $4,908 on their 1996 return?

Because petitioners failed to take advantage of their
opportunity to dispute their tax liability for 1993, they nay not
do so now. See sec. 301.6330-1(e)(3), @A-E2, (f)(1), QA-F5,

Proced. & Admn. Regs.; see also Aguirre v. Comm ssioner, 117

T.C. 324 (2001). Where the validity of the tax liability is not
properly part of the appeal, the taxpayer may chal |l enge the
determ nation of the Appeals officer for abuse of discretion.

Sego v. Comm ssioner, 114 T.C. 604, 609-610 (2000); Goza v.

Comm ssioner, 114 T.C 176, 181-182 (2000). It has been held

that discretion can be abused by neglecting a significant
rel evant factor, by giving weight to an irrelevant factor, or by

considering only the proper factors but neverthel ess nmaking a
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clear error in judging their weight. Henry v. INS, 74 F.3d 1, 4

(1st Cir. 1996).

The Anended Return and Tax Year 19932

Petitioners argue that they believed that as part of their
settl enment of the deficiencies proposed for 1991 t hrough 1994,
the $8, 742 overpaynent credit clainmed on the anended return for
1991 woul d be applied to their outstanding tax liabilities, in
particular to tax year 1993.° As petitioners put it, "The
agreenent to the disall owance" was signed by them"only in the
context of the overall settlenent.”

Petitioners argue that if the "disallowed $8, 742" was
intended to be paid, in addition to the agreed upon deficiencies,
the total would be nore than the original deficiencies proposed
by the Exam nation division. "No reasonable person would settle
an appeal for nore than the original anount appeal ed," they

argue. The fallacy in this argunent is that the deficiency

RRA 1998 sec. 3001, 112 Stat. 726, added sec. 7491, which
shifts the burden of proof to the Secretary in certain
ci rcunstances. Sec. 7491, however, is applicable to "court
proceedi ngs arising in connection wth exam nati ons commenci ng
after the date of the enactnent of this Act." RRA 1998 sec.
3001(c), 112 Stat. 727. The RRA was enacted on July 22, 1998,
whil e the exam nation of the 1991 through 1994 years in this case
was in 1997.

SPetitioner Carl Brandon testified that he applied the
$8, 742 credit clainmed in 1995 on the anmended return for 1991
toward paynent of the tax liability shown on his 1993 j oi nt
return that was filed in 1996
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anmounts and the claimfor refund or credit are separate and
distinct itens. See secs. 6211, 6212, 6402, 7422. A reasonable
person mght, as petitioners did, conpron se one and not the
other so as to avoid full liability for both.

The effect of the Form 3363, Acceptance of Proposed
Di sal l owance of Caimfor Refund or Credit, is not changed sinply
because petitioners signed it "only in the context of the overal
settlenment”. The formstates that the IRS will not consider the
claimbut that the taxpayer retains the right to sue IRS "on the
di sal l owance."” Petitioners, who state that they consulted an
accountant about the form knew or should have known that the
clainmed credit would not be allowed. They knew or shoul d have
known that the disallowed credit would not offset their tax
l[tability for 1993 or any other year. There may have been a
unil ateral m stake by petitioners as to the effect of their
agreenent. Wthout nore, however, a unilateral mstake by a
party to a settlenment agreenent is not a basis for voiding the

agreenent. See Korangy v. Conm ssioner, 893 F.2d 69 (4th Cr

1990), affg. T.C. Meno. 1989-2; Quigley v. IRS, 289 F.2d 878

(D.C. Cr. 1960).

Further, a refusal by petitioners to sign the Forns 2297 and
3363 woul d not prevent the IRS fromdenying their claimfor the
credit. Petitioners' signing of Fornms 3363 and 2297 served only

to accelerate the running of the period of limtations on, as
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well as the first perm ssible date for filing a suit for, the
clainmed credit for overpaynent. See sec. 6532.

Paynent for Tax Year 1997

Because petitioners do not challenge the validity of the
underlying tax liability for 1997, the Court reviews respondent's
determ nation as to that year only for abuse of discretion. See

Sego v. Conmmi Ssi oner, supra.

Petitioners filed their 1997 return on Cctober 15, 1998,
with a remttance of $1,100 but showi ng a tax due of $12, 965.
The return clained a withholding tax credit of $675 and an ampunt
of "1997 estimated tax paynents and anount applied from 1996
return" of $11,190. Carl Brandon (petitioner) testified that the
l[tability for 1997 should have been satisfied by the "carry-
forward" of the "backup w thhol ding" for 1995 and 1996.

Petitioners filed returns show ng estimated tax paynents of
$11, 062 for 1995 and $4,908 for 1996. Petitioners clained
refunds of $6,105 for 1995 and $5,085 for 1996, "but they never
cane", petitioner testified. According to petitioner, "I then
requested that they be applied to the 1997 return in ny April 15,
1998, letter." The sumof the net ambunts shown on the returns
as refunds due to petitioners for 1995 and 1996 is $11, 190.

Forms 4340, Certificates of Assessnents, Paynents, and O her
Specified Matters, were stipulated by the parties. The forns for

1995 and 1996 show no indication of the "backup w thhol di ng" for
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1995 and 1996 al |l eged by petitioners or the estinmated tax
paynents shown on their returns. A portion of the $6,619 tax
l[tability shown on the return for 1995 was satisfied by an
over paynent credit from 1994 of $5,601.66. Petitioners had
previously nmade a $14, 808 paynent by check on January 16, 1996,
and designated that it be applied to tax years 1993 and 1994.

Taxpayers are required to substantiate the deductions and

credits that they claimon their returns by maintaining records
necessary to establish both the amount and their entitlenment to

such itens. Sec. 6001; Menequzzo v. Commi ssioner, 43 T.C. 824,

831-832 (1965); sec. 1.6001-1(a), Incone Tax Regs.; see Rule

142(a); I NDOPCO, Inc. v. Conmm ssioner, 503 U.S. 79, 84 (1992);

Hr adesky v. Comm ssioner, 65 T.C 87, 90 (1975), affd. per curiam

540 F.2d 821 (5th Cr. 1976); see also sec. 7491(a)(2)(A) and
(B).*

The parties stipulated copies of two letters witten by
petitioner and addressed to the IRS office in Boston,
Massachusetts. In the letter dated June 16, 1997, petitioner
acknow edged recei pt of tax change notices for 1995 and 1996 and

a request for paynent of 1995 tax, penalty, and interest.

‘Because petitioners have not net the requirements of sec.
7491(a)(2), they retain the burden of proof on this issue.
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In both letters, petitioner conplained that the IRS had given no
credit or refund for the "backup w thhol ding® shown on the
returns for 1995 and 1996.

Petitioners' only docunentation of the overpaynents of their
1995 and 1996 tax liabilities is the returns thensel ves.
Petitioners' returns, however, are nerely statenents of their
clains that may not be accepted as proof of the existence and

amount of the itens clained. WIkinson v. Connmi ssioner, 71 T.C.

633 (1979); Roberts v. Conm ssioner, 62 T.C 834, 837 (1974);

Halle v. Commi ssioner, 7 T.C 245 (1946), affd. 175 F.2d 500 (2d

Cir. 1949). There is no independent evidence in the record
show ng paynents of "backup w thhol ding” or estimated tax
paynents sufficient to create overpaynents for 1995 and 1996 t hat
could be credited to petitioners' tax liability for 1997.

The Court finds that respondent correctly determ ned that
coll ection actions should proceed. Oher argunents raised by
petitioners are without nerit.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




