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MVEMORANDUM OPI NI ON

COHEN, Judge: The petition in this case was filed in
response to a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330. The issues for
deci sion are whether there was an abuse of discretion in a
determ nation that collection action could proceed and whet her

the Court should inpose a penalty under section 6673. Unless
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otherw se indicated, all section references are to the Internal
Revenue Code in effect for the years in issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

Backgr ound

All of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.

Petitioners resided in Carey, Ohio, at the tinme they filed
their petition.

Petitioners tinely filed Fornms 1040, U.S. Individual Incone
Tax Returns, for 1996, 1997, and 1998, reporting incone received
in the amounts of $8,595, $9,593, and $8,618, respectively. On
the Form 1040 for 1998, petitioners inserted above their
signatures a reference to signing the return “under duress”. n
March 30, 2000, respondent sent to petitioners a notice of
deficiency, determ ning deficiencies of $9,621, $6,313, and
$4, 173 for 1996, 1997, and 1998, respectively, and penalties
under section 6662(a) for each of those years.

Petitioners did not file a petition in response to the
notice of deficiency. 1In their petition in this case, they
acknow edge recei pt of the notice of deficiency but claimthat it
was not valid because it “was not signed by the Secretary of the
Treasury or his authorized del egate, and the person who signed

the ‘notice of deficiency’ did not have authority to do so
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because no del egation order exists which authorizes that person
to sign notices of deficiency for the Secretary of the Treasury.”

After petitioners defaulted on the March 30, 2000, notice of
deficiency, assessnents of accuracy-related penalties and
additional incone tax liabilities were made. Erroneously clained
earned incone credits were reversed on petitioners’ accounts for
the years in issue. A “Final Notice - Notice of Intent to Levy
and Notice of Your Right to a Hearing” was sent to petitioners on
Decenber 18, 2000. A Notice of Federal Tax Lien was filed with
t he Wandot County Recorder on January 8, 2001, and a “Notice of
Federal Tax Lien Filing and Your Right to a Hearing Under |IRC
6320" was sent to petitioners on January 9, 2001.

Petitioners received the notices sent on Decenber 18, 2000,
and January 9, 2001, marked them “Refused for Fraud”, and
returned themto the Internal Revenue Service (IRS), with
instructions that they be filed as a permanent part of
petitioners’ records. On January 11, 2001, petitioners filed a
Request for a Collection Due Process Hearing. |In their request,
petitioners demanded a variety of forns, including a Form 23C, a
Form 17-A, a del egation order of the Revenue agent who sent the
notice of |evy, and demanded “the | aw that nakes us |iable for
i ncone taxes.” Anpng other things, petitioners demanded:

13. Provide the docunents fromthe Internal Revenue

Code, the Code of Federal Regulations, United
States Statutes at Large, or Public Law that



14.

15.

16.

17.

18.
19.

20.

21.
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supports the IRS contention that a 1040 or 1040A
is a type of tax.

| demand that you send ne the proof that I ama
Virgin Island resident (see your TC- 150 codi ng of
me as per your manual 30(55)4. 2).

Pl ease send ne a copy of the court order to seize,
confiscate or take ny noney as per fair debit
col l ection act.

Send the Regulations listing the Taxable activity
which is the bases for this 1058 Letter.

Provide me with a copy of the letter in which the
district Director ordered ne to keep records per
26 1. R C. 6001, and what type of books and records
to keep. See US vs. Mercer, Sixth Crcuit
District Court, G ncinnati, Chio, 1996.

Form 6809 Cvil Penalty Report.

Pl ease send ne the logo the, the Bureau of

Al cohol, Tobacco, and Firearns or the Secret
Service should be using on their correspondence to
us. In Title 31 U.S.C., Chapter 3, Subtitle 1 -
Organi zation, does not |ist these organizations as
bei ng part of the Department of the Treasury.

Title 26 of the Internal Revenue Code is literally
t he repeal ed National Prohibition Act which was
repealed in 1933 and classified to Title 26 in
1939 as the Internal Revenue Code of 1939 which is
evi denced by 48 USC 1402. Do you have any

evi dence that we are subject to the National
Prohibition? If so please disclose now.

Send us a copy of any “Dummy Returns” or
“Substitute for Return” that have been created by
the RS pertaining to us. [Exhibit refs.
omtted.]

Petitioners’ request for a hearing continued with frivol ous

argunents and included the foll ow ng paragraph:

As honest citizens of Chio state we desire to conply
with any and all laws that conpel us to action. W are
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willing to file any and every formor return that we
are required by lawto file. W desire to pay every
penny of tax that we are required by law to pay. W
have no desire to obstruct or hanper any valid

gover nnment agency or function. Just send us the |aw
making us liable for paying incone tax.

On January 23, 2002, Jerry Arthur Jewett (M. Jewett)
executed a power of attorney, Form 2848, Power of Attorney and
Decl arati on of Representative. On February 25, 2002, M. Jewett
sent to the IRS Appeals Ofice a letter incorporating and addi ng
to petitioners’ frivolous argunents and asserting:

1. The individual or individuals naned above are
not “persons or a person” liable for the inconme tax or
required to file a Form 1040, by virtue of non-
residence in, or lack of income earned within, or
effectively connected to, any U S. Territory,
Possessi on and/ or encl ave deriving authority from
Article I, Sec. 2 d. 17 or Article 4, Sec. 3, d. 2 of
the Constitution of the United States. The individual
or individuals naned herein are natural born Ctizens
of one of the 50 Republic states, under the
Constitution and Law.

Al t hough the pages of the letter were unnunbered, it consisted of
33 pages of tax protester boilerplate.

A hearing pursuant to petitioners’ request was conducted on
March 21, 2002, with a court reporter present. A transcript of
t he proceedi ngs was made. At the hearing, M. Jewett repeated
his frivol ous argunents. Anong other things, M. Jewett argued:

MR JEVWETT: * * * So the only case which
addresses the issue of wages not being incone and a
tax, an individual is not a taxpayer within the neaning

of the Internal Revenue Code is the John Cheek case and
it supports the position of nmy clients.
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HEARI NG OFFI CER KANE: |I’mnot famliar with that
case. It sounds like the Suprene Court said a
technicality, instructions weren’t given to the jury
properly, it didn't say that that position was, was
based on law and a solid position. I’mnot famliar
with that, but there are dozens of court cases where
t hese argunents have been presented and |’ m not aware
of any of themthat have been successful.

MR JEWETT: Well, the Supreme Court is the
ultimate arbiter and when the Suprenme Court tells us
sonething, | tend to believe it. They' re the only,
they’re the only court whose word is final.

HEARI NG OFFI CER KANE: But it didn’t tell us what
you're saying it told us, at least if | heard you
correctly.

MR JEVWETT: It said that that belief is an

absolute, it is a defense to a charge of failing to

file areturn, and ny clients rely on that. You know,

my clients subsequently filed for these years 1040X s

in which they indicated that, that they actually didn't

have any income, they had zero income for Federal

i ncome tax purposes. Now, the reasons why are

extensive and they have been dealt with in the

paperwork that |1’ve given you, so |'’mnot going to go

into that.

The Appeals officer provided to petitioners literal
transcripts of their account. On April 17, 2002, a copy of Form
4340, Certificate of Assessnents, Paynents, and O her Specified
Matters, was sent to petitioners.

On Septenber 18, 2002, a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 was sent to
petitioners. The notice indicated the frivol ous nature of
petitioners’ argunents and stated: “It has been determ ned that

the lien filing and proposed | evy action are sustained. The
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I nt ernal Revenue Service has conplied with code and procedur al
requirenents in collecting the tax.”

In the petition in this case, signed by M. Jewett,
petitioners again challenge the authority of the officers issuing
the notice of deficiency, the notice of intent to |levy and the
notice of lien, and the procedures by which the Appeals officer
verified the validity of the assessnent; claimthat they were
entitled to challenge the underlying liabilities because they
received no valid notice of deficiency; and assert that no
provision of the Internal Revenue Code nmekes themliable for the
inconme tax and penalties determned in the statutory notice. The
sane argunents were repeated in petitioners’ trial nmenmorandum
signed by M. Jewett and filed with the Court.

On May 30, 2003, M. Jewett and counsel for respondent
pl aced a conference tel ephone call to the Court in one of the
essentially identical cases on the Ceveland, Onhio, June 2, 2003,
cal endar in which M. Jewett represented taxpayers.! The
conference tel ephone call concerned the desire of the taxpayers
in one of M. Jewett’'s cases to withdraw himas counsel and to
work with the IRS in attenpting to resolve their tax liability.

During the conference tel ephone call, the Court advised

! Three of those cases were submtted fully stipul ated and
are in the sane posture as this case. Janes Benson and
Mel ani e A. Dunham docket No. 7029-02L; G egory R Brown, docket
No. 8368-02L; Harold V. and Inpgene N. Pahl, docket No.
11572-02L.
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M. Jewett that, upon review of his trial nenoranda, it appeared
that he was maki ng argunents that had |led to penalties under
section 6673 agai nst many taxpayers and that penalties had
recently been affirmed by the Court of Appeals for the Sixth
Circuit, to which this case is appeal able. See, e.g., Hauck v.

Comm ssioner, T.C Menp. 2002-184, affd. 64 Fed. Appx. 492 (6th

Cir. 2003) ($10,000 penalty affirmed). The Court also cited to

M. Jewett the cases of Roberts v. Conmmi ssioner, 118 T.C. 365

(2002), affd. 329 F.3d 1224 (11th G r. 2003); Takaba v.

Commi ssioner, 119 T.C. 285 (2002); Edwards v. Conm ssioner, T.C.

Meno. 2003-149, in which awards were made under section
6673(a) (2) against the taxpayers’ counsel in addition to
penal ti es agai nst the taxpayers in cases where frivol ous

argunents were made. The Court also referred to Everman v.

Conmi ssioner, T.C. Menp. 2003-137, in which M. Jewett was

counsel of record and his argunents about del egation of authority
were rejected. When this case was called fromthe cal endar on
June 2, 2003, M. Jewett acknow edged the Court’s warning to him
stated that his clients had been apprised of the Court’s
position, and asserted that his clients nonethel ess w shed to
pursue the argunents that the Court had identified as frivol ous.
M. Jewett stated that he had not had tinme to read the cases

cited to himby the Court.
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Di scussi on

Al'l of the argunents that petitioners have presented in this
case, in one formor another, have been rejected in prior cases.
Those argunents dealing with the taxability of their incone are
irrelevant in any event. Because they received the statutory
notice of deficiency for 1996, 1997, and 1998, petitioners were
not entitled to challenge their underlying tax liability at the
heari ng conducted under section 6330. Sec. 6330(c)(2)(B). They
did not raise any bona fide issues or collection alternatives at
t he hearing, and they have not raised any genuine issues in this
case. There was no abuse of discretion with respect to the
determ nation that collection should proceed.

Numer ous cases establish that no particular form of
verification is required, that no particular docunent need be
provi ded to taxpayers at a hearing conducted under section 6330,
and that Form 4340 provided to the taxpayers after the hearing
satisfies the requirenents of section 6330(c)(1). See, e.g.,

Roberts v. Conmi ssioner, supra; Nestor v. Conm ssioner, 118 T.C.

162, 167 (2002); Hauck v. Comm ssioner, supra; Kuglin v.

Commi ssioner, T.C Menp. 2002-51. Scores of cases have disposed

of clains indistinguishable frompetitioners’ clains by sumary
judgnent, with inposition of a penalty under section 6673. See,

e.g., Roberts v. Conm ssioner, supra; Hll v. Conm ssioner, T.C

Meno. 2003-144; Holquin v. Comm ssioner, T.C. Menp. 2003-125;
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Hodgson v. Conmi ssioner, T.C Menp. 2003-122; Bourbeau v.

Conmi ssioner, T.C. Meno. 2003-117; WIllians v. Conm ssioner, T.C.

Meno. 2003-83; Kaye v. Conmi ssioner, T.C. Menp. 2003-74; Snmith v.

Conmi ssioner, T.C. Menp. 2003-45; Eiselstein v. Commi ssioner,

T.C. Meno. 2003-22; @nselman v. Conmi ssioner, T.C. Menp. 2003-

11; Young v. Conmi ssioner, T.C. Meno. 2003-6; Tornichio v.

Conmi ssioner, T.C. 2002-291; Land v. Conmi ssioner, T.C. Meno.

2002-263; Perry v. Conmi ssioner, T.C. Menp. 2002-165; Sneton v.

Conmi ssioner, T.C. Meno. 2002-140; Newan v. Conm ssioner, T.C

Meno. 2002-135; Coleman v. Commi ssioner, T.C. Menp. 2002-132;

Wlliams v. Comm ssioner, T.C. Mnp. 2002-111; Wi shan v.

Comm ssioner, T.C Meno. 2002-88, affd. 66 Fed. Appx. 113 (9th

Cir. 2003). |In sonme such cases, penalties have been inposed by

the Court sua sponte. See, e.g., Robinson v. Conmm ssioner, T.C

Meno. 2003-77; Keene v. Comm ssioner, T.C Mno. 2002-277;

Schmth v. Conmm ssioner, T.C. Mnp. 2002-252; Schroeder v.

Conmi ssioner, T.C. Menp. 2002-190.

Section 6673(a) (1) provides:

Procedures instituted primarily for del ay,
etc.--Wienever it appears to the Tax Court that--

(A) proceedings before it have been
instituted or maintai ned by the taxpayer
primarily for del ay,

(B) the taxpayer’s position in such
proceeding is frivolous or groundl ess, or

(C the taxpayer unreasonably failed to
pursue avail able adm nistrative renedies,
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the Tax Court, in its decision, nay require the
taxpayer to pay to the United States a penalty not
in excess of $25, 000.
Section 6673 is a penalty provision, intended to deter and
penalize frivolous clains and petitions. Cf. Bagby v.

Comm ssioner, 102 T.C. 596, 613-614 (1994). The purpose “is to

conpel taxpayers to think and to conformtheir conduct to settled
principles before they file returns and litigate.” Takaba v.

Conmi ssi oner, supra at 295.

In this case, respondent did not nove for sunmary judgnment
or for a penalty, and the case was submtted fully stipul at ed.
Petitioners were specifically warned here, and taxpayers (and

their counsel) were warned in Pierson v. Conm ssioner, 115 T.C

576, 581 (2000), and by the numerous subsequent cases, of the
i kel i hood of a penalty under section 6673 if they abused the
protections afforded by sections 6320 and 6330.

Petitioners in this case should be treated the sane as
taxpayers simlarly situated. They should not be treated the
sane as taxpayers who abandon frivol ous argunents before trial
The Court takes judicial notice that, in three other cases on the
Cl evel and cal endar in which M. Jewett represented the taxpayers
in presenting frivolous clains in the petition, the taxpayers did
not pursue those clainms at the time of trial. In tw of those
cases, disposition was prior to trial by agreenent of the

parties. In a third case, nentioned above, M. Jewett was
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w t hdrawn as counsel. The taxpayers who continue to pursue those
clainms are not entitled to a free ride. W conclude that a
penalty of $5,000 against petitioners should be awarded to the
United States in this case.

It is particularly egregious for taxpayers to be aided in
pursuing frivolous clainms by attorneys trained in the aw. A
frivolous claimis one that is contrary to established | aw and
unsupported by a neritorious argunent for change in the |aw

See, e.g., Ns Famly Trust v. Comm ssioner, 115 T.C 523, 544

(2000); cf. Harper v. Conm ssioner, 99 T.C 533, 548 (1992).

Attorneys who practice in this Court are bound by the ABA Mdel
Rul es of Professional Conduct (Mbdel Rules). Rule 201(a). Rule
3.1 of the Mddel Rules states in part:

A |l awyer shall not bring or defend a proceeding,
or assert or controvert an issue therein, unless there
is a basis in law and fact for doing so that is not
frivol ous, which includes a good faith argunent for an
extension, nodification or reversal of existing |aw

* * *

Section 6673(a)(2) provides in part as follow

Counsel’s liability for excessive costs.--
Whenever it appears to the Tax Court that any
attorney or other person admtted to practice
before the Tax Court has multiplied the
proceedi ngs in any case unreasonably and
vexatiously, the Tax Court nay require--

(A) that such attorney or other person
pay personally the excess costs, expenses,
and attorneys’ fees reasonably incurred
because of such conduct * * *



Rul e 33(b) provides:

(b) Effect of Signature: The signature of counse
or a party constitutes a certificate by the signer that
the signer has read the pleading[s]; that, to the best
of the signer’s know edge, information, and belief
formed after reasonable inquiry, it is well grounded in
fact and is warranted by existing law or a good faith
argunent for the extension, nodification, or reversal
of existing law, and that it is not interposed for any
I nproper purpose, such as to harass or to cause
unnecessary delay or needl ess increase in the cost of
l[itigation. The signature of counsel also constitutes
a representation by counsel that counsel is authorized
to represent the party or parties on whose behalf the
pleading is filed. * * * |f a pleading is signed in
violation of this Rule, the Court, upon notion or upon
its own initiative, may inpose upon the person who
signed it, a represented party, or both, an appropriate
sanction, which may include an order to pay to the
other party or parties the amount of the reasonable
expenses incurred because of the filing of the
pl eadi ng, including reasonabl e counsel’s fees.

Petitioners’ counsel here did not cite at any tine the | aw
applicable to the stipulated facts of this case. He failed even
to read the cases cited to himby the Court before he submtted
the case. In recent cases, counsel for a taxpayer has been
ordered to pay the fees and costs of respondent’s counsel
incurred in responding to frivolous argunents. See Takaba v.

Conmi ssioner, 119 T.C. at 296-305; Edwards v. Comm ssioner, T.C.

Meno. 2003-149. It seens particularly appropriate that counsel
shoul d bear costs when his clients have been penalized.

Johnson v. Conmm ssioner, 289 F.3d 452 (7th Cr. 2002), affg. 116

T.C. 111 (2001). In Edwards v. Comm ssioner, T.C Meno. 2002-

169, we expl ai ned:
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Al litigants, especially nenbers of the bar who
have received training in | aw and prof essi onal
responsibility, are expected to read the cases cited
for the Court, to assure that those cases remain
current, and to advance only those | egal argunents that
are warranted by existing |law, by nonfrivol ous argunent
for its extension, nodification, or reversal, or by the
establishment of newlaw See, e.g., Fed. R Gv. P
11(b)(2); Coleman v. Conmi ssioner, 791 F.2d 68, 72 (7th
Cir. 1986) (“The purpose of sections 6673 and 6702,

i ke the purpose of Rules 11 and 38 and of sec. 1927
[of 28 U S.C.], is to induce litigants to conformtheir
behavior to the governing rules regardless of their

subj ective beliefs. Goundless litigation diverts the
time and energies of judges from nore serious clains;

it inposes needl ess costs on other litigants. Once the
| egal system has resolved a claim judges and | awyers
must nove on to other things. They cannot endl essly
rehear stale argunents.”).

M. Jewett asserted, when the case was submitted, that he is
proceeding in good faith. Hs failure to consult or address the
established | aw renders his assertion untenable. Unlike counsel

in Takaba v. Commi ssioner, supra, and in Edwards v. Conm ssioner,

T.C. Meno. 2003-149, however, he did not extend these proceedi ngs
by neani ngl ess notions and ot her delays. (Perhaps that is why
respondent did not request a penalty in this case.) Determ ning
t he amount of excessive costs in this case would require further
proceedi ngs and would add to the del ays already caused by the
frivol ous argunents asserted by petitioners and M. Jewett.

O her grounds for sanctions m ght also be considered.

Matt hews v. Conm ssioner, T.C. Menp. 1995-577, affd. w thout

publ i shed opinion 106 F.3d 386 (3d GCir. 1996); Leach v.

Comm ssioner, T.C Menp. 1993-215. See generally Chanbers v.
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NASCO, Inc., 501 U S 32 (1991); FEirst Bank v. Hartford

Underwiters Ins. Co., 307 F.3d 501 (6th Cr. 2002).

We have deci ded not to extend these proceedings for the
pur pose of inposing further sanctions, but M. Jewett and other
counsel are rem nded of the consequences to themif they repeat
or persist in simlar clains in the future. See also Martin v.

Conm ssioner, 756 F.2d 38, 41 (6th Cr. 1985), affg. T.C. Meno.

1983-473.

To reflect the foregoing,

Deci sion will be entered

for respondent.




