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MVEMORANDUM OPI NI ON

PONELL, Special Trial Judge: Respondent determ ned a

deficiency of $7,416 and an accuracy-rel ated penalty under

section 6662(a)! of $1,810 in petitioner’s 1999 Federal incone

1 Unless otherw se indicated, section references are to the
I nternal Revenue Code in effect for the year in issue, and Rule
references are to the Tax Court Rules of Practice and Procedure.
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tax. After concessions,? the issues are whether petitioner is
liable for the tax on $4,403 of unreported incone and the
accuracy-rel ated penalty under section 6662(a). Petitioner
resided in Olando, Florida, at the tine the petition was fil ed.

Backgr ound

Petitioner was enployed with Sparks-Piper Exhibits &
Environnments, Inc. (Sparks-Piper) until Septenber of 1999 when he
started enpl oynent with Czarnowski D splay Services, Inc.
(Czarnowski). Petitioner remained an enpl oyee of Czarnowski for
the remai nder of the 1999 taxable year. Petitioner purchased
various business itenms for Czarnowski, and was rei nbursed for
t hose anmounts. During 1999, Czarnowski issued 14 paynents to
petitioner: 10 paynents of $1,500 each and the renaining four
paynments were in the amounts of $4,600, $2,500, $2,838.18, and
$1, 875. 95.

Spar ks- Pi per reported petitioner’s wages of $51,217 on Form
W2, Wage and Tax Statenment. Czarnowski reported nonenpl oyee

conpensation paid to petitioner of $26,814 on Form 1099- M SC,

2 In the notice of deficiency, respondent asserts that
petitioner received, but did not report, $26,814 of nonenpl oyee
conpensati on and $550 of unenpl oynent conpensation. Petitioner
concedes that he is liable for the tax on $17, 214 of
conpensation, and the parties concede that petitioner is |liable
for the tax on $100 of unenpl oynment conpensation. Respondent
concedes that petitioner was an enpl oyee of Czarnowski, and of
t he $26, 814 petitioner received, $5,197 represents rei nbursemnment
for enpl oyee busi ness expenses. Thus, the anmount of conpensation
in dispute is $4, 403.
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M scel | aneous I nconme. Czarnowski submtted the Form 1099-M SC to
respondent; petitioner, however, alleges that he did not receive
the Form 1099-M SC. Petitioner, in preparing his 1999 Federal
incone tax return, reported the $51,217 of wages from Sparks-
Pi per, but he failed to report the $26,814 of conpensation
recei ved from Czar nowsKki

Di scussi on

Unreported | ncone

Petitioner asserts that he is not liable for the tax on the
conpensation received from Czarnowski because he did not receive
the Form 1099-M SC. Section 61(a)(1l) provides that “gross inconme
means all incone from whatever source derived, including * * *
Conmpensation for services”. Petitioner’s conpensation from
Czarnowski falls wthin this category, regardl ess whether
petitioner received the Form 1099-M SC.

Alternatively, petitioner argues that $4,403 of the
conpensation represents the sale of assets to Czarnowski. The
anount received | ess the adjusted bases in the assets would stil
be incone to petitioner. See secs. 61(a)(3), 1001, 1011
Petitioner has the burden to establish that he sold assets to
Czarnowski and to establish his bases in the assets sold. See

Rule 142(a)(1); Welch v. Helvering, 290 U.S. 111, 115 (1933).°3

3 Sec. 7491(a) does not apply because petitioner failed to
mai nt ai n adequat e records.
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VWile we are willing to assune that petitioner sold sonme assets
to Czarnowski, petitioner failed to provide any information
concerning the identity of the assets, the bases of the assets,
or when they were purchased. Wthout this information, we can
only find that the entire anount received constituted taxable
incone to him Respondent is sustained on this issue.

Accur acy- Rel ated Penalty

Section 6662 inposes an accuracy-related penalty “equal to
20 percent of the portion of the underpaynent” of tax
attributable to “Any substantial understatenent of incone tax.”
Sec. 6662(a) and (b)(2). A substantial understatenent of inconme
tax exists if the ampbunt of the understatenent for the taxable
year exceeds the greater of 10 percent of the tax required to be
shown on the return for the taxable year, or $5,000. Sec.
6662(d) (1) (A .*

A taxpayer is relieved of the accuracy-related penalty “if
it is shown that there was a reasonable cause * * * and that the
t axpayer acted in good faith”. Sec. 6664(c)(1).° Wether the
t axpayer acted with reasonable cause and in good faith is

determ ned by the relevant facts and circunstances, and, nost

4 It is unclear whether, after respondent’s concessions, a
substanti al understatenent of incone remains. W |eave this
issue for resolution in the Rule 155 conputati ons.

5 Respondent has satisfied his burden of production under
sec. 7491(c).
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inportantly, the extent to which the taxpayer attenpted to assess

the proper tax liability. See Neely v. Conm ssioner, 85 T.C. 934

(1985); Stubblefield v. Conmm ssioner, T.C Mnp. 1996-537; sec.

1.6664-4(b) (1), Incone Tax Regs.

Petitioner argues that he had reasonabl e cause for the
failure to report the conpensation from Czarnowski because he did
not receive the Form 1099-M SC, the recei pt of which would have
“notified himof the believed i naccuracy and afforded himthe
opportunity to act in accordance wth such.” Petitioner held two
jobs in 1999, but he reported only the wages he received from
Spar ks-Pi per. Petitioner did not need to receive a Form 1099-
MSC to be alerted to the fact that he received conpensation from
Czarnowski for his services.

Al ternatively, petitioner clainms there is substanti al
authority that he was an enpl oyee, and not an i ndependent
contractor, of Czarnowski. Section 6662(d)(2)(B)(i) provides
that “The anobunt of the understatenment * * * shall be reduced by
that portion of the understatenent which is attributable to * * *
the tax treatnment of any itemby the taxpayer if there is or was
substantial authority for such treatnent”. Respondent has

conceded that petitioner was an enpl oyee of Czar nowski .
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Nevert hel ess, this concession does not relieve petitioner of his
duty to report incone correctly on his return. See G oons V.

Comm ssioner, T.C Meno. 1992-291. Accordingly, we sustain

respondent’ s determ nation.
To reflect the foregoing and the concessions of the parties,

Deci sion will be entered

under Rul e 155.




