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Pand Hfiled a joint 1992 Federal incone tax
return on which Hfailed to report inconme froman S
corporation in which he was a shareholder. R issued a
notice of deficiency jointly to P and H who in response
filed a joint petition in this Court. H conceded that
his share of the income fromthe S corporation was

inproperly omtted fromthe return. 1In the petition, P
all eged that she was entitled to i nnocent spouse relief
pursuant to sec. 6013(e), |I.R C. After trial, Congress
enacted sec. 6015, |I.R C, and simultaneously repeal ed
sec. 6013(e), I.R C. The parties agreed to treat P's
claimpursuant to sec. 6013(e), I.R C., as an election

pursuant to sec. 6015(b)(1), I.R C, which R denied.
Additionally, after trial, P requested that R consider
equitable relief pursuant to sec. 6015(f), I.RC R
considered P's request but denied P equitable relief.
P seeks to reopen the record to introduce evidence as
to Ps ability to qualify for proportionate innocent
spouse relief pursuant to sec. 6015(b)(2), I.R C
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P contends that she is an innocent spouse pursuant to
sec. 6015(b)(1), I.R C. Additionally, P contends that it
was an abuse of R s discretion not to allow equitable relief
pursuant to sec. 6015(f), I.R C. Alternatively, P contends
that she is entitled to proportionate relief, pursuant to
sec. 6015(b)(2), I.R C., for a portion of the omtted
income. P contends that the Tax Court has jurisdiction to
review Rs determnation that Pis not entitled to equitable
relief pursuant to sec. 6015(f), I.R C. R contends that P
is not entitled to innocent spouse relief pursuant to either
sec. 6015(b)(1), I.R C, or sec. 6015(f), I.R C., and
contends that we do not have jurisdiction to review R s
denial of relief pursuant to sec. 6015(f), I.RC

Hel d: P had reason to know of the understatenent
on PPs and Hs joint return, and, therefore, P is not
entitled to innocent spouse relief, pursuant to sec.

6015(b) (1), I.RC

Hel d, further, P's notion to reopen the record to
i ntroduce evidence as to P's ability to qualify for
proportionate innocent spouse relief pursuant to sec.
6015(b)(2), I.R C, is denied.

Hel d, further, On the basis of the evidence in the
record, Pis not entitled to proportionate innocent
spouse relief pursuant to sec. 6015(b)(2), I.R C

Hel d, further, The Tax Court has jurisdiction to
review for abuse of discretion Rs decision to deny P's
request for equitable relief pursuant to sec. 6015(f),

. R C.

Hel d, further, R s denial of P's request for

equitable relief was not an abuse of discretion.

Robert H. Culton Il, for petitioners.

M chael D. Zima, for respondent.

OPI NI ON

VELLS, Judge: Respondent determ ned a deficiency in

petitioners' Federal incone tax for the taxable year 1992 in the
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amount of $26, 720 and an addition to tax pursuant to section
6651(a)(1)! in the anbunt of $4, 008.

After concessions, the issues to be decided? are: (1)
Whet her Jean Butler (petitioner) is entitled to innocent spouse
relief pursuant to section 6015(b) relating to the understatenent
of tax on petitioners' 1992 joint Federal income tax return; (2)
whet her the record in the instant case should be reopened to
recei ve additional evidence regarding petitioner's ability to
qualify for proportionate innocent spouse relief pursuant to
section 6015(b)(2); and (3) whether this Court has jurisdiction
to review for abuse of discretion respondent's denial of P's
request, pursuant to section 6015(f), for equitable innocent
spouse relief and, if so, whether it was an abuse of respondent's
di scretion to deny such relief.

Backgr ound

Sonme of the facts have been stipulated for trial pursuant to
Rule 91. The parties' stipulations are incorporated into this

Opi nion by reference and, accordingly, are found as facts in the

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code as anended, and all Rule references are
to the Tax Court Rules of Practice and Procedure.

2 Respondent determ ned that petitioners were |iable for an
addition to tax pursuant to sec. 6651(a)(1). At trial, however,
petitioners advanced no argunent as to the addition to tax and
failed to address the issue on brief. Consequently, we concl ude
that petitioners have abandoned any contention as to the addition
to tax. See Bernstein v. Conm ssioner, 22 T.C 1146, 1152
(1954), affd. per curiam 230 F.2d 603 (2d Cr. 1956).
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instant case. Wen they filed their petition, petitioners
resided in Longwood, Florida.

Petitioners were married at the tinme they filed their
petition, are currently married, and have al ways had a "snoot h"
marital relationship. Petitioner Mchael B. Butler (petitioner's
husband) has al ways applied all of his incone toward the benefit
of his famly. Throughout their 35-year marriage, petitioner's
husband has never conceal ed any assets from petitioner and has
al ways told her about his financial endeavors.

Petitioner's husband operates a lucrative surgical practice
inthree Florida locations: Ol ando, Apopka, and Al tanonte
Springs. Petitioner's famly lived quite confortably, with a
very high standard of living, during 1992. They paid $19,963 in
home nortgage interest during 1992, making their nonthly nortgage
paynment nore than $1,600. Their average nmonthly electricity bil
during 1992 was greater than $275, and their average nonthly
phone bill was nore than $100. Petitioner had credit cards from
vari ous upscal e departnent stores, including Saks Fifth Avenue,
Jacobsen's, Nieman Marcus, Dillard's, and Burdines. During the 8
nmont hs of 1992 for which petitioner provided cancel ed checks,
petitioner spent $5,162.55 at such departnment stores. During
1992, petitioner also had credit cards at Sears and Montgonery

Ward departnent stores, and had a Visa Gold charge card.
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Petitioner and her husband were nenbers of the Ol ando Opera
Gui | d.

Petitioner's husband works at his surgical practice on an
average of nore than 70 hours per week. During 1992, petitioner
wor ked wi th her husband as a nedical transcriber, earning $11, 700
in wages. Petitioner graduated from St. Louis University in 1960
with a degree in nedical records adm nistration. Because she had
nmore free time, petitioner maintained the famly's checking
account and handled the bills for all of the househol d expenses.
She usually retrieved the mail because she arrived hone earlier
t han her husband.

Petitioner oversees the operation of JCB Construction, Inc.
(JCB), an S corporation of which she has been the sol e owner
since its creation in 1987. As secretary-treasurer of JCB
petitioner maintains its books and records, keeps track of incone
and expendi tures, handl es payroll and personnel responsibilities,
writes checks for materials and supplies, and collects
information for the preparation of JCB' s tax returns. JCB filed
Fornms 1120S with the Internal Revenue Service (IRS) from 1988
t hrough 1996, and FI CA and FUTA returns since at |east 1989. The
gains or losses of JCB were reported on petitioners' Federal
incone tax returns for the year at issue and in prior years.

B.G Enterprises, Inc. (BGE) was an S corporation owned by

petitioner's husband and Thonmas CGeorge. BCGE was engaged in the



- 6 -
foliage nursery business in Apopka, Florida, on | and owned
jointly by petitioners. |In 1990, BGE rented the Apopka property
frompetitioners and operated the nursery, as Sweetwater
Greenery, fromthat tinme until sonme tinme in 1992. Petitioner's
husband and Thomas George were each 50-percent sharehol ders of
BCE. Petitioner never favored petitioner's husband' s invol venent
with the nursery, and their discussions on the subject were
usual Iy contenti ous.

During m d- Decenber 1990, BGE applied a fungicide called
Benl ate, manufactured by E.I. DuPont De NeMyurs and Co. (Dupont),
toits plant inventory for protection against fungi. The Benl ate
treatnents damaged the foliage, pronpting BGE to seek danages
from Dupont. Petitioner's husband told petitioner that he was
going to Atlanta during August 1991 to negotiate a claimfor
damages agai nst Dupont. BGE and Dupont reached a settl enent
(settlenent) whereby Dupont paid BGE a total of $812,411
(settlenent proceeds). The damage award represented conpensation
for three itens: Crop damage in the anount of $367, 046
repl acenent costs of $55, 244, and business interruption of
$390, 121. Dupont pai d BGE $455, 000 during 1991 and $357, 411
during 1992. After expenses, BGE received net proceeds of
$158, 759 from Dupont during 1992. Because BGE did not reenter
the nursery business after the destruction of its inventory, nost

of the noney BGE received was not spent on replacenents. BGE
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paid JCB to renove unsal vageabl e plants and other waste materials
fromthe nursery prem ses.

The exact amount of the distributions fromBGE to
petitioner's husband during 1992 is unknown, and petitioner has
provi ded insufficient evidence to fully account for the
settl enment proceeds. The record contains no docunents
illustrating where the distribution of noney fromBGE to
petitioner's husband was deposited during 1991 or 1992.

Petitioner failed to explain the use of the follow ng funds:

$40, 000 paid to petitioner's husband on January 14, 1992, from

t he escrow account hol ding the settl enent proceeds; another

$23, 654 di sbursed fromthe escrow account to petitioner's husband
on March 31, 1992; and $5, 238.47 which remained in the escrow
account as of March 24, 1998. Petitioner offered only 8 nonthly
bank statenments from petitioner and her husband's personal joint
bank account for 1992. Petitioner failed to offer statements or
cancel ed checks fromany of petitioner's and her husband' s ot her
bank accounts. Petitioners held a bank account throughout 1992
at Southern Bank of Florida. Petitioners did not produce bank
statenents relating to that account fromthe periods March 12 to
April 12, 1992, from May 12 to July 12, 1992, from August 12 to
Septenber 12, 1992, and from Decenber 12 to Decenber 31, 1992.
Petitioners failed to offer any bank statenents or other

financial records frompetitioner's husband's surgical practice.
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Petitioners filed a joint Federal inconme tax return for
1988. By Septenber 16, 1991, they owed $109, 580.82 on their 1988
incone tax liabilities. Notices of Federal Tax Lien concerning
that joint liability were filed during the fall of 1991. On
Cctober 4, 1991, petitioners' 1989 Federal incone tax return was
filed on their behalf approximately 1 year late. They had filed
and received two extensions of time in which to file their 1989
return. No paynment was made with the filing of the 1989 return
and, on Novenber 4, 1991, the I RS assessed penalties for a
failure to pay estimated tax and for late filing. During the
wi nter and spring of 1992, the IRS recorded Notices of Federal
Tax Lien against petitioners relating to their 1989 return.
Petitioners' 1990 joint Federal inconme tax return was filed on
their behalf on Decenber 17, 1991, 8 nonths late. On Decenber
17, 1991, penalties for the late filing and for failure to pay
estimated tax were assessed against petitioners. During the
Spring of 1992, the IRS recorded Notices of Federal Tax Lien
concerning petitioners' 1990 joint tax liability.

In the notice of deficiency sent to petitioners in the
i nstant case, respondent determ ned that petitioners failed to
i nclude flowthrough income fromBGE in the anpunts of $79, 380 and
$18 on their 1992 joint Federal incone tax return. Petitioners
concede that the flowthrough fromBGE for petitioner's husband's

share of the net settlenent proceeds ($79, 380) received by BGE
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during 1992 was not reported on petitioners' 1992 Federal incone
tax return.® Petitioners also concede the receipt of $18 in
interest income during 1992 from BGE which was not reported on
their 1992 Federal incone tax return.
Di scussi on

Petitioners filed their petition in the instant case in
response to a notice of deficiency. 1In the petition, petitioner
clainmed that she was entitled to i nnocent spouse relief pursuant
to section 6013(e). After the trial and briefing of the instant
case, Congress enacted section 6015 as part of the Internal
Revenue Service Restructuring and Reform Act of 1998, Pub. L.
105- 206, sec. 3201(a), 112 Stat. 685, 734, and sinmultaneously
repeal ed section 6013(e). The effective date of new section 6015
is July 22, 1998. Accordingly, petitioner can no |onger seek
relief pursuant to section 6013(e). The parties, however, have
treated the petition as an election of relief pursuant to section
6015(b)(1).4 The parties agreed to waive any right to a new
trial for the purpose of section 6015 and concede that the issues
that were tried pursuant to section 6013(e) are the sanme issues

the Court shoul d decide pursuant to section 6015(b)(1) except,

3 Petitioner's husband testified that he did not know why the
inconme fromBGE was omtted frompetitioners' 1992 joint Federal
i ncome tax return.

4 W treat petitioner's innocent spouse clains pursuant to
sec. 6015 as an anendnent to the petition to conformthe petition
to the evidence. See Rule 41(b).
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however, that petitioner contends that she is entitled to reopen
the record for the Court to receive evidence as to petitioner's
entitlement to proportionate relief pursuant to section
6015(b) (2), and except that petitioner contends that she is
entitled to equitable relief pursuant to section 6015(f).

Petitioners' Caimfor |Innocent Spouse Relief Pursuant to Section

6015(b) (1)

Ceneral ly, spouses filing a joint tax return are each fully

responsi bl e for the accuracy of their return and for the full tax
liability. See sec. 6013(d)(3). The innocent spouse provisions
of section 6015 provide exceptions to the general rule in certain
ci rcunst ances. Section 6015 provides, in pertinent part, as
fol |l ows:

SEC. 6015. RELIEF FROM JO NT AND SEVERAL LI ABILITY ON JO NT
RETURN.

(a) In Ceneral.--Notw thstanding section 6013(d)(3)-—-

(1) an individual who has nmade a joint return may el ect
to seek relief under the procedures prescribed under
subsection (b) * * *

* * * * * * *

(b) Procedures for Relief fromLiability Applicable to A
Joint Filers.--

(1) I'n general.--Under procedures prescribed by the
Secretary, if—-

(A) a joint return has been nmade for a taxable
year ;

(B) on such return there is an understatenent of
tax attributable to erroneous itenms of one individual
filing the joint return;
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(© the other individual filing the joint
return establishes that in signing the return he or she
did not know, and had no reason to know, that there was
such under st at enent ;

(D) taking into account all the facts and
circunstances, it is inequitable to hold the other
individual liable for the deficiency in tax for such
taxabl e year attributable to such understatenent; and

(E) the other individual elects (in such form as
the Secretary nmay prescribe) the benefits of this
subsection not later than the date which is 2 years
after the date the Secretary has begun collection
activities wwth respect to the individual making the
el ecti on,

then the other individual shall be relieved of liability for
tax (including interest, penalties, and other anounts) for
such taxable year to the extent such liability is

attri butable to such understatenent.

(2) Apportionment of relief.--1f an individual who, but
for paragraph (1)(C, would be relieved of liability under
par agraph (1), establishes that in signing the return such
i ndi vi dual did not know, and had no reason to know, the
extent of such understatenent, then such individual shall be
relieved of liability for tax (including interest,
penal ties, and ot her anobunts) for such taxable year to the
extent that such liability is attributable to the portion of
such understatenent of which such individual did not know
and had no reason to know.

Former section 6013(e) is, for the nost part, the sanme as
new section 6015(b), but there are inportant differences. For
exanpl e, new section 6015(b)(2) explicitly provides for
proportionate relief, although fornmer section 6013(e) did not
have an explicit provision for such relief. Additionally, unlike
former section 6013(e), which enconpassed only substanti al
understatenents attributable to grossly erroneous itens, new

section 6015(b) enconpasses any understatenent. Despite the
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di fferences between the fornmer provision and the new one, cases
interpreting old section 6013(e) remain instructive as to our
anal ysis of whether a taxpayer "knew or had reason to know' of an
under st at ement pursuant to new section 6015(b).

O the several elenments necessary for innocent spouse relief
listed in new section 6015(b)(1), the parties in the instant case
have presented only the issue of whether petitioner had reason to
know of the understatenent on petitioners' 1992 tax return.

Cases arising pursuant to forner section 6013(e) provide that the
spouse seeking relief has reason to know of an understatenent if
a reasonably prudent taxpayer in his or her position, at the tine
he or she signed the return, could be expected to know that the
return contained an understatenent or that further investigation

was warranted. See Kistner v. Conm ssioner, 18 F.3d 1521, 1524

(12th Gr. 1994),° revg. and remanding T.C. Menon. 1991-463;

Stevens v. Conm ssioner, 872 F.2d 1499, 1505 (11th G r. 1989),
affg. T.C. Menp. 1988-63. The spouse seeking relief has a "duty

of inquiry". Stevens v. Conm ssioner, supra at 1505. 1In

deci di ng whet her a spouse "has reason to know' of an
under st atenent, we undertake a subjective inquiry, and we
recogni ze several factors that are relevant to our analysis,

including: (1) The all eged innocent spouse's |evel of education;

5 The instant case, absent stipulation to the contrary, is
appeal able to the Court of Appeals for the Eleventh Crcuit.
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(2) the spouse's involvenment in the famly's business and
financial affairs; (3) the presence of expenditures that appear
| avi sh or unusual when conpared to the famly's past incone
| evel s, incone standards, and spending patterns; and (4) the
cul pabl e spouses's evasi veness and deceit concerning the couple's

fi nances. See Kistner v. Conm ssioner, supra at 1524.

As to the first factor, |evel of education, petitioner
earned a coll ege degree in nedical records adm nistration from
St. Louis University. She also owned and operated her own
construction business (JCB) that was, |ike the corporation in
whi ch her husband was a sharehol der (BGE), an S corporation.
Petitioner was prinmarily responsible for JCB s day-to-day
affairs. She collected the information with which to file tax
returns for JCB and signed those tax returns. Consequently, we
believe that she nust have been famliar wth the manner in which
income of an S corporation flows through to the individual
sharehol ders for Federal tax purposes. Although petitioner
testified that she had nothing to do with petitioner's husband's
nursery business during its existence, she admtted that she was
the secretary-treasurer of Sweetwater G eenery, Inc. (the
bankrupt predecessor conpany of BGE and the initial S corporation
operating the foliage nursery). By 1992, petitioner had
consi derabl e experience in business and financial matters. At a

m ni mum given her experience in the famly's financial affairs,
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her know edge of the settlenent between BCGE and Dupont, and her
apparent experience and know edge of the tax inplications of
doi ng business as an S corporation, petitioner should have
inquired into whether the flowthrough of incone fromthe Dupont
settlenment with BGE was properly accounted for on petitioners
return. Accordingly, petitioner's education and experience wei gh
heavi |l y agai nst allow ng i nnocent spouse relief to petitioner.

As to the second factor, involvenent in the famly's
finances, petitioner had full responsibility for maintaining the
famly checkbook and for witing checks to pay the househol d
bills. Petitioner's husband worked | ate, and petitioner was
entrusted with substantial control over the househol d bank
accounts and budgeting. Because petitioner usually retrieved the
mai |, she had first access to the bank statenents mailed to
petitioners' residence. Mreover, petitioners had been having
considerable difficulties with the IRS concerning earlier taxable
years. Petitioner played a significant role in gathering the
docunents and materials necessary for petitioners' accountants to
prepare their tax returns. Gven the difficulties petitioner and
her husband had with the IRS, and her involvenent in preparing
the tax returns, petitioner should have had a hei ght ened
awar eness about the accuracy of petitioners' 1992 tax return.

Al t hough respondent requested petitioners to provide the

bank statenents fromall of their bank accounts for 1992,
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petitioner produced only 8 of the 12 1992 bank statenents from
their joint personal account, and they produced no statenents
fromany of the other accounts they held. The failure to
i ntroduce such evidence | eads us to conclude that it would not
have been hel pful in proving petitioner's innocent spouse claim
The evidence pertaining to petitioner's involvenent in her
famly's finances wei ghs heavily against petitioner.

As to the third factor, unusual or |avish expenditures,
al t hough the record denponstrates that petitioner enjoyed a high
standard of |iving during 1992 and mai ntai ned accounts at various
upscal e departnent stores where she nmade significant purchases,
there is no evidence in the record indicating whether such
expendi tures were out of the ordinary when conpared to
petitioners' spending habits in prior years. Accordingly, the
evi dence pertaining to unusual and | avish expenditures neither
supports nor weakens petitioner's claimfor innocent spouse
relief.

As to the fourth factor, whether petitioner's husband was
evasi ve about his finances, he never attenpted to hide any of his
i ncome or assets frompetitioner. In his own words, he "al ways
told her about everything he was involved in." Al of his incone
was applied toward the benefit of the famly. Consideration of

this factor wei ghs against innocent spouse relief.



- 16 -

We also think it significant that petitioner had actual
knowl edge of the Dupont settlenment with BGE. Petitioner's
husband i nformed petitioner of the damage claimprior to his
departure for the Atlanta settlenent negotiations. At trial,
petitioner admtted know edge of the settlenent. Thomas George,
t he ot her sharehol der of BGE, testified that he infornmed
petitioner of the Dupont settlenent negotiations between BGE and
Dupont on several occasions. Although the anmount may not have
been determ ned by that point, we believe there is little doubt
that petitioner knew that there was going to be a substanti al
settlement. W fail to believe that petitioner's husband woul d
negotiate a settlenent that would allow himto wal k away fromthe
financial msery of the nursery with noney |eft over w thout
telling his wife at least mnimal facts about its nature and
scope. Petitioner testified that she never approved of his
i nvol venent in the nursery business. Their discussions on the
subj ect were al nost always argunentative. |If there was anything
that petitioner's husband would |ikely discuss about the nursery
with petitioner, we believe it would be the good news that the
settlenment was finally going to bail out petitioner's husband
fromthe financial woes of his involvenent in the nursery
business. At a mninmum the foregoing was sufficient to trigger

petitioner's duty of inquiry.
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In sum consideration of the foregoing factors |eads us to
believe that petitioner should have known of the understatenent
on petitioners' 1992 tax return. At a mninum petitioner's
knowl edge of the settlenent and the tax consequences of S
corporations placed on her the duty to inquire about the anount
of the settlenent and the fl owthrough of petitioner's husband' s
share of BGE s incone as it mght affect petitioners' 1992 tax
return. Consequently, we hold that petitioner is not entitled to
i nnocent spouse relief pursuant to section 6015(b)(1).
Petitioner's Motion To Reopen the Record To Introduce Evidence of

Her Ability To Qualify for Proportionate Relief Pursuant to
Section 6015(hb)(2)

Petitioner requests that we reopen the record in the instant
case to submt evidence as to petitioner's qualification for
relief pursuant to new section 6015(b)(2). Reopening the record
for the subm ssion of additional evidence lies within the

di scretion of the Court. Zenith Radio Corp. v. Hazeltine

Research, Inc., 401 U S. 321, 331 (1971). A court will not grant

a notion to reopen the record unl ess, anong other requirenents,
the evidence relied on is not nerely cunul ati ve or i npeachi ng,
the evidence is material to the issues involved, and the evidence

probably woul d change the outcone of the case. See Col eman v.

Comm ssioner, T.C Meno. 1989-248 (citing Edgar v. Finley, 312

F.2d 533 (8th Gr. 1963)). Petitioner's notion to reopen the

record does not describe in any way the evidence she would offer.
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See Rule 50(a) (stating that notions "shall state with
particularity the grounds therefor."). Additionally, petitioner
fails to explain in any way how t he evi dence woul d support
petitioner's claimfor proportionate innocent spouse relief
pursuant to new section 6015(b)(2). Accordingly, we hold that
reopening the record is not warranted in the instant case, and
petitioner's nmotion will be denied. Moreover, based on the
evidence in the record, we hold that petitioner does not qualify
for proportionate innocent spouse relief.

The Tax Court's Authority To Review the Conm ssioner's Discretion
as Exercised Pursuant to Section 6015(f)

Petitioner asked respondent to consider equitable relief
pursuant to section 6015(f), which request respondent deni ed.
Respondent contends that the Tax Court has no authority to review
t he Comm ssioner's denial of petitioner's request for equitable
relief pursuant to section 6015(f). W disagree with respondent.

As a part of our traditional authority in deficiency
proceedi ngs, we have jurisdiction in the instant case to review
respondent's denial of equitable relief. Petitioner raised her
claimfor innocent spouse relief in a petition for
redetermnation filed pursuant to section 6213(a). In a
proceeding to redeterm ne asserted deficiencies, we nay take into
account all facts and circunstances that bear upon the deficiency
as they affect petitioner, including petitioner's affirmative

defense that she is entitled to innocent spouse treatnent. See
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secs. 6212-6214; Estate of Mieller v. Comnmi ssioner, 101 T.C. 551,

556 (1993); Whods v. Comm ssioner, 92 T.C. 776, 784 (1989). In

the context of a deficiency proceeding, a claimfor innocent
spouse relief historically has been an affirmative defense that

nust be set forth in the pleadings.® See Rule 39; United States

v. Shanbaum 10 F.3d 305, 311 (5th Cr. 1994); Roberts v.

Conmi ssioner, T.C. Menp. 1993-98; Lerch v. Commi ssioner, T.C

Meno. 1987-295, affd. 877 F.2d 624 (7th Cr. 1989); Connelly v.

Comm ssioner, T.C Menp. 1982-644. A taxpayer is entitled to

raise an affirmati ve defense to respondent's deficiency

determ nation. See Estate of Mieller, supra at 556; Wods v.

Conmi ssi oner, supra at 784.

In Naftel v. Conm ssioner, 85 T.C 527, 533 (1985), we held

that where a taxpayer files a petition for a redeterm nation of a
deficiency, we take jurisdiction over the entire tax liability,
not just the itens determned to be erroneous in the notice of
deficiency. Consequently, where a taxpayer raises an affirmative
defense to a deficiency determnation, we need no additional
basis for our authority to render an opinion on such issues
because the affirmative defense is part of the deficiency
proceedi ng over which we have jurisdiction. See Rule 39.

Accordingly, in the instant case, our authority to review

6 We equate the affirmati ve defense of innocent spouse
avai |l abl e pursuant to fornmer sec. 6013(e) with the rights
af forded taxpayers by sec. 6015.
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petitioner's affirmative defense that she is entitled to innocent
spouse treatnent is governed by our general jurisdiction to
consi der any issue which affects the deficiency before us. See
sec. 6213. Petitioner's innocent spouse claimis one such issue.

Respondent argues that section 6015(e) precludes judicial
review of clains nmade pursuant to subsection (f) and limts
judicial reviewonly to clains made pursuant to subsections (b)
and (c). Respondent contends, inter alia, that the references in
section 6015(e)(3) and (4) to subsections (b) and (c), coupled
with silence with regard to subsection (f), evidence an intent by
Congress to segregate proceedi ngs involving subsection (f) from
proceedi ngs invol ving subsections (b) and (c). Respondent
contends that the foregoing statutory schene, as well as the
express | anguage of the statute, evidence a congressional intent
to preclude judicial review of determ nations nmade by the
Comm ssi oner pursuant to section 6015(f). Alternatively,
respondent argues that the Comm ssioner's determ nations pursuant
to subsection (f) are "commtted to agency discretion” by |aw

This Court has stated that there exists a strong presunption
that the actions of an adm nistrative agency are subject to

judicial review See, e.g., Milnman v. Conm ssioner, 91 T.C

1079, 1082 (1988); Estate of Gardner v. Conm ssioner, 82 T.C.

989, 994 (1984). Agency action is exenpt fromjudicial review

only: (1) Were the governing statutes expressly preclude such
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review, or (2) where the action is "commtted to agency
di scretion" by law. 5 U S. C sec. 701(a)(1984); Estate of

Gardner, supra at 995.

As to respondent's argunent that section 6015 precl udes
judicial review, we disagree. Section 6015(e), in relevant part,
provi des:

(e) Petition for Review by Tax Court.

(1) I'n general.--1n the case of an individual who
el ects to have subsection (b) or (c) apply--

(A) I'n general.--The individual may petition the
Tax Court (and the Tax Court shall have jurisdiction)
to determne the appropriate relief available to the
i ndi vi dual under this section if such petitionis filed
during the 90-day period beginning on the date on which
the Secretary nmails by certified or registered mail a
notice to such individual of the Secretary's
determ nation of relief available to the individual.

* * %

* * * * * * *

(3) Applicable rules.--

* * * * * * *

(B) Res Judicata. In the case of any election
under subsection (b) or (c), if a decision of the Tax
Court in any prior proceeding for the sane taxable year
has becone final, such decision shall be conclusive
except with respect to the qualification of the
i ndividual for relief which was not an issue in such
proceedi ng. The exception contained in the preceding
sentence shall not apply if the Tax Court determ nes
that the individual participated nmeaningfully in such
prior proceeding.

* * * * * * *

(4) Notice to other spouse. The Tax Court shal
establish rules which provide the individual filing a joint
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return but not meking the el ection under subsection (b) or
(c) with adequate notice and an opportunity to becone a
party to a proceedi ng under either such subsection.

We find nothing in section 6015(e) that precludes our review of

respondent's denial of equitable relief to petitioner. |ndeed,

section 6015(e) states that, where a taxpayer elects to have

ei ther subsection (b) or (c) apply, the taxpayer "may petition

the Tax Court (and the Tax Court shall have jurisdiction) to

determ ne the appropriate relief available to the individual

under this section". Sec. 6015(e)(1)(A). (Enphasis added). 1In

Whodral v. Comm ssioner, 112 T.C. 19, 22-23 (1999), we held that

the phrase "this section" in section 6404(g) includes al
subsections of 6404.

Moreover, the legislative history supports our
interpretation that section 6015 does not |limt our authority to
review the Conm ssioner's determ nations pursuant to section
6015(f). The House report states: "The bill specifically

provi des that the Tax Court has jurisdiction to review any deni al

(or failure to rule) by the Secretary regarding an application
for innocent spouse relief.” H Rept. 105-364, Part |, at 61
(1997). (Enphasis added). The Senate report provides:

The Tax Court has jurisdiction of disputes arising from
the separate liability election. For exanple, a spouse
who makes the separate liability election may petition
the Tax Court to determine the limts on liability
applicable under this provision. [S. Rept. 105-174, at
56 (1998).]
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The Conference report states that it follows the "House bill and
t he Senate anmendnent in establishing jurisdiction in the Tax
Court over disputes arising in this area.” H Conf. Rept. 105-
599, at 251 (1998). In short, there is no | anguage in either the
statute or the legislative history that precludes our review of
the Comm ssioner's denial of equitable relief pursuant to section
6015(f) where the taxpayer has nade the requisite election for

relief pursuant to section 6015(b) or (c). But see Inre Mra,

245 Bankr. 788 (Bankr. M D. Pa. 1999).

We al so disagree with respondent’'s argunent that the
Comm ssioner's authority to grant equitable relief pursuant to
section 6015(f) is "commtted to agency discretion by law. " The
"commtted to agency discretion" exception to the general rule of

judicial reviewis a very narrow one. (Estate of Gardner v.

Commi ssi oner, supra at 995, citing Gtizens to Preserve Overton

Park, Inc. v. Volpe, 401 U S. 402, 410 (1971)). The exception

applies only in those rare instances in which a statute is drawn
internms so broad that there is no lawto apply. See id.
VWether there is law to apply turns on pragmatic consi derations
as to whether an agency determnation is the proper subject of

judicial review See id. In Miilmn v. Comm ssioner, supra at

1082- 1083, we stated:
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To determ ne whet her an action has been comm tted
solely to agency discretion, we have foll owed the standards
followed in other Federal courts. Only in cases in which it
can be found that the existence of broad discretionary power
is not appropriate for judicial review, or that the agency
determ nation involves political, economc, mlitary, or
ot her manageri al choices not susceptible to judicial review,
or that the agency determ nation requires experience or
expertise for which | egal education or the lawer's skills
provi de no particul ar conpetence for resolution and for
whi ch there are no ascertainabl e standards agai nst which the
expertise can be neasured, have the courts refrained from
review ng adm ni strative discretion.

None of the foregoing circunstances, where action is conmtted
solely to agency discretion, are present in the instant case.
Qur review does not involve political, economc, mlitary, or
ot her manageri al choices not susceptible to judicial review
Respondent argues that there is no ascertai nabl e standard
upon which to review respondent's discretionary denial of relief
pursuant to section 6015(f). W disagree. The |anguage of
section 6015(f) (1), "taking into account all the facts and
circunstances, it is inequitable to hold the individual |iable
for any unpaid tax or any deficiency (or any portion of either)"
does not differ significantly fromthe | anguage of section
6015(b) (1) (D), "taking into account all the facts and
circunstances, it is inequitable to hold the other individual
liable for the deficiency in tax for such taxable year
attributable to such understatenent”. |ndeed, the | anguage of
section 6015(f) (1) does not differ significantly fromthe

| anguage of former section 6013(e)(1)(D), "taking into account
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all the facts and circunstances, it is inequitable to hold the
ot her spouse liable for the deficiency in tax for such taxable
year attributable to such substantial understatenent”.
We have consistently applied a "facts and circunstances”
analysis in considering the application of former section

6013(e)(1)(D). See Terzian v. Conm ssioner, 72 T.C 1164, 1170

(1979); French v. Comm ssioner, T.C Menp. 1996-38; Bouskos V.

Conmi ssioner, T.C. Menp. 1987-574. In Kistner v. Conm ssioner,

T.C. Meno. 1995-66, on remand fromthe Court of Appeals for the
El eventh Crcuit, we discussed the particular standards to be
appl i ed when deciding the appropriate relief pursuant to section
6013(e) (1) (D). Accordingly, we are well equi pped to decide

whet her it was an abuse of discretion for respondent to deny

relief to petitioner under section 6015(f). See Local 1219, Am

Fed. of Gov. Enployees v. Donovan, 683 F.2d 511, 516 (D.C. Cr

1982) ("This limted determnation is one which courts are well -
equi pped to make.").’

On the basis of the foregoing, we conclude that we have the
authority to review respondent's denial of petitioner's claimfor
equitable relief pursuant to section 6015(f). W discuss bel ow
whet her it was an abuse of discretion for respondent to deny

petitioner's equitable relief claim

! W note that respondent in Rev. Proc. 2000-15, 2000-51.R B
447, announced certain standards by which respondent w ||
eval uate an equitable relief request.
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VWhet her Respondent Appropriately Denied Petitioner Equitable
Spouse Relief Pursuant to Section 6015(f)

On February 4, 1999, petitioner submtted a Form 8857,
Request for |Innocent Spouse Relief, to the IRS. The Form 8857
was forwarded to the IRS Appeals Ofice, and the claimwas
assigned to an Appeals Oficer who, after neeting with
petitioner, made petitioner a settlenment offer that petitioner
rejected. 1In a Septenber 22, 1999, letter, the Appeals Oficer
informed petitioner that he had determ ned that petitioner is not
entitled to relief pursuant to either subsection (b)(1) or (f) of
section 6015.

Section 6015(f) provides as foll ows:

(f) Equitable Relief.--Under procedures prescribed
by the Secretary, if-—-

(1) taking into account all the facts and
circunstances, it is inequitable to hold the
individual liable for any unpaid tax or any
deficiency (or any portion of either); and

(2) relief is not available to such
i ndi vi dual under subsection (b) or (c),

the secretary may relieve such individual of such
liability.

I n deci di ng above whether petitioner qualified for relief
pursuant to section 6015(b)(1), we have held that petitioner had
reason to know of the understatenent of tax on petitioners' 1992
return. The parties stipulated that petitioner's husband al ways
kept petitioner informed about everything in which he was

i nvol ved. 1Indeed, we have found that petitioner was fully



- 27 -
engaged in the famly's finances. Moreover, the record does not
denonstrate that there would be any econom c hardship to
petitioner if relief were not granted. Petitioner remains
married to her husband and is living wwth himin the sanme
househol d. Additionally, there is no evidence that petitioner's
husband has ever abused petitioner in any manner. Petitioner's
husband has al ways applied all of his inconme toward the benefit
of his famly. At her neeting with the IRS Appeals Ofi cer,
petitioner did not conme forward with any additional evidence that
woul d support her claimfor equitable relief. |In short, there
were no conpelling reasons in the instant case for respondent to
grant petitioner equitable relief. Consequently, we hold that it
was not an abuse of discretion for respondent to deny
petitioner's claimfor equitable relief pursuant to section
6015(f).

To reflect the foregoing,

An appropriate order wll

be issued and decision will be

entered for respondent.




