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PAJAK, Special Trial Judge: This case was heard pursuant to

section 7463. Unless otherw se indicated, all section references
are to the Internal Revenue Code in effect for the year in issue,
and all Rule references are to the Tax Court Rules of Practice
and Procedure. The decision to be entered is not reviewabl e by
any other court, and this opinion should not be cited as
authority.

This case is before the Court pursuant to petitioner's oral
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nmotion for litigation costs under section 7430 and Rul es 230
t hrough 233. Petitioner clained litigation costs of $60 for the
Tax Court filing fee.

The underlying issues raised in the petition were settled by
a stipulation of settled issues. At the tine the petition was
filed, petitioner resided in Streator, Illinois.

By notice of deficiency, respondent determ ned a deficiency
in petitioner's Federal incone tax of $735 for the taxable year
1996. Respondent conceded that there was no deficiency in incone
tax due from petitioner.

Under section 7430, a taxpayer may be awarded a judgnment for
reasonable litigation costs if the taxpayer establishes certain
criteria and if the Conmm ssioner’s position was not substantially
justified. Respondent contends that his position was
substantially justified. Respondent concedes that petitioner has
satisfied the other requirenents of section 7430.

In 1995, petitioner was involved in a |abor dispute with his
enployer. In July 1996, the enployer sent petitioner a check in
t he gross amount of $4,889.98, which netted out to $3,000 after
wi t hhol di ng and payroll deductions. The paynent was desi gnated
as a final settlenment of all clains against his enployer arising
out of petitioner's term nation of enploynent. Petitioner
refused to accept the check because he did not want to give up

his right to pursue |egal renedies against his former enpl oyer.
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The check was returned to the fornmer enployer. In 1998, the
check was re-issued to petitioner by his former enployer.
Petitioner accepted the 1998 check. A notation on the bottom of
the statenent attached to the check indicated that "taxes applied
to 1996 earnings".

The Internal Revenue Service (IRS) received a Form W2, Wage
and Tax Statenent, which indicated that the enpl oyer paid
petitioner $4,889.98 in 1996. This information becanme the basis
of the 30-day letter issued to petitioner on Septenber 23, 1998.
On Cctober 16, 1998, petitioner responded to the letter and
encl osed a copy of the second check, witten by his formner
enpl oyer in 1998. On Novenber 24, 1998, respondent asked
petitioner to get a corrected Form W2 from his enpl oyer.
Respondent needed further verification because respondent did not
consider the 1998 check to be proof that the 1996 check had been
an accord and satisfaction and had never been cashed. Petitioner
replied on Decenber 1, 1998, and stated that he wanted answers
before he woul d sign anything or would do what he considered to
be the IRS function. Absent further verification from
petitioner, the notice of deficiency was i ssued on February 3,
1999.

When petitioner nmet with respondent, he was able to show the
facts necessary for respondent to concede the issue. However,

petitioner would not sign the stipulation of settled issues



- 4 -
because respondent would not agree to the $60 of litigation
costs. Utimtely, petitioner and respondent signed the
stipulation of settled issues.

In deciding the nerits of a notion for litigation costs, the
Court generally considers the reasonabl eness of the
Commi ssioner’s position fromthe date the answer was fil ed.

Huf f man v. Conm ssioner, 978 F.2d 1139, 1148 (9th Cr. 1992),

affg. in part, revg. in part, and remanding T.C. Meno 1991-144.
No answer was required in this case which was tried under the
smal | tax case procedures. Rule 175(b). Accordingly,
respondent’'s position for the purpose of the notion is the
position maintai ned by respondent during the pendency of this
case. There is nothing in the record that suggests that
respondent's position changed fromthat taken in the notice of
deficiency, so these positions are, in effect, the sane. 1In the
noti ce of deficiency, respondent took the position that the
$4,889 reported by petitioner's enployer was taxabl e wages to
petitioner in 1996.

Whet her the Conmi ssioner’s position was substantially
justified turns on a finding of reasonabl eness, based upon al
the facts and circunstances, as well as the | egal precedents

relating to the case. Pierce v. Underwod, 487 U S. 552, 565

(1988); Swanson v. Conmm ssioner, 106 T.C. 76, 86 (1996). A

position is substantially justified if the position is "justified



- 5 -
to a degree that could satisfy a reasonable person.” Pierce v.

Under wood, supra at 565. The Court must "consider the basis for

respondent's | egal position and the manner in which the position

was maintained." Wsie v. Comm ssioner, 86 T.C 962, 969 (1986).

The reasonabl eness of the Comm ssioner’s position and conduct
necessarily requires considering the facts available to the

Conmi ssioner at that tine. Coastal Petroleum Refiners, Inc. v.

Commi ssioner, 94 T.C 685, 689 (1990); DeVenney v. Conm ssioner,

85 T.C. 927, 930 (1985). \Whenever there is a factual
determ nation, the Comm ssioner is not obliged to concede a case
until the Comm ssioner receives the necessary docunentation which

proves the taxpayer's contentions. Brice v. Conmm ssioner, T.C

Meno. 1990- 355, affd. wi thout published opinion 940 F.2d 667 (9th

Cr. 1991); Currie v. Comm ssioner, T.C Menp. 1989-23. The fact

that the Conm ssioner eventually | oses or concedes a case does

not establish an unreasonable position. Sokol v. Conm Ssioner,

92 T.C. 760, 767 (1989).

In this case, respondent received third party payer
information, the Form W2, which stated that petitioner received
t axabl e wages of $4,889.98 in 1996. Respondent attenpted to
verify the information with petitioner and asked petitioner to
provi de substantiation that he did not receive the noney.
Petitioner produced only a copy of the second check that was

dated in 1998. Respondent was justified in not accepting the
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copy of the second check as evidence that the first check was
never cashed. Wen respondent did receive adequate
substantiation frompetitioner that petitioner did not receive

t he noney, respondent conceded the issue. It was reasonable for
respondent to rely on the third party payer information and to
request proof frompetitioner that he did not receive the anmount

reported. Sher v. Conm ssioner, 861 F.2d 131 (5th Cr. 1988),

affg. 89 T.C. 79 (1987). Respondent was under no obligation to
concede the case prior to receiving the docunentation which
proved petitioner's contentions.

Based on the record, we find that respondent's position was
substantially justified. Consequently, petitioner’s notion wll
be deni ed.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

An appropriate order and

decision will be entered.




