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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
GALE, Judge: Respondent determ ned a deficiency in
petitioner's 1990 Federal incone taxes in the anount of

$15,211. 20 and additions to tax under section 6651(a)! and

1Unl ess ot herwi se noted, section references are to the
I nternal Revenue Code in effect for the year in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedure.



section 6654(a) in the amounts of $3,081.80 and $790. 55,
respectively.

After concessions, the issues for decision are as foll ows:
(1) Whether funds withdrawn by petitioner froma qualified
i ndividual retirement account (I RA) are includable in his gross
incone, and if so, whether petitioner is subject to a 10-percent
additional tax on early distributions under section 72(t). W
hold that the funds are includable and that petitioner is subject
to the 10-percent additional tax under section 72(t).
(2) Whether petitioner is allowed deductions for noving expenses,
real estate taxes, honme nortgage interest, charitable
contributions, and trade or business expenditures. W hold that
petitioner has substantiated the deduction for hone nortgage
interest in the amount of $7,414.77. W hold that the remainder
of the aforenentioned deductions are not allowed. (3) Wether
petitioner is liable for an addition to tax for failure to tinely
file his 1990 Federal incone tax return under section 6651(a)(1).
We hold that he is. (4) Wuether petitioner is liable for an
addition to tax for failure to pay estimted inconme tax under
section 6654(a). W hold that he is.

FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found. W

incorporate by this reference the stipulation of facts and
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attached exhibits. At the time of filing the petition,
petitioner resided in San Gabriel, California.

Petitioner was born in China in 1950 and canme to the United
States in 1970. Petitioner received a bachelor of science degree
in engineering in the United States and, after graduation, took
graduate courses in business and corporate finance.

In 1986, petitioner comenced enploynent with Varian
Associates, Inc. (Vvarian), in Palo Alto, California.

Petitioner's 1990 Federal incone tax return correctly lists his
W2 wage income for the 1990 taxable year from Varian as $35, 181,
fromwhich amounts were withheld for Federal incone tax purposes.

In the fall of 1990, petitioner noved from San Francisco to
Los Angel es where he remained for approximately 3 weeks before
nmoving to Hong Kong. Petitioner arrived in Hong Kong on Novenber
28, 1990. Petitioner did not nove to Hong Kong in connection
wth a job transfer or to accept new enpl oynment and did not
becone an enpl oyee of any business while in Hong Kong. At the
tinme petitioner noved to Hong Kong, he intended to start a
busi ness of his own, although he did not have specific plans to
start any particular business. On his 1990 Federal incone tax
return, petitioner clainmd a deduction for noving expenses in
connection wth the noves to Los Angeles and to Hong Kong in the
amount of $3,184, of which $500 was estimated as the cost of his

nmove to Los Angel es.



On Novenber 28, 1990, petitioner withdrew $17,558 froma
U.S. bank, representing noney froman |IRA established on his
behal f by Varian (Varian IRA). On Decenber 18, 1990, petitioner
transferred $23,000 fromthe Bank of Anerica to an account at a
branch of the Hong Kong & Shanghai Banking Corp. |ocated in Hong
Kong.

Wil e in Hong Kong, petitioner undertook steps to develop a
conput er software package designed to handl e currency exchange
transactions. Petitioner intended to narket the software package
once devel oped. On Schedule C of his 1990 Federal incone tax
return, petitioner clained a deduction of $2,618 consisting of
expenses for advertising, bad debts, comm ssions and fees,
depreci ati on and/ or section 179 expenses, and neals and
entertainment. Petitioner returned to the United States for
approximately 1 nonth in 1991 in order to purchase a conputer
system for use in the devel opnment of the software package.
Petitioner returned to the United States on a permanent basis in
Cct ober of 1992.

Petitioner signed his 1990 Federal inconme tax return on
April 1, 1995, and the return was stanped received at the
I nt ernal Revenue Service Center in Fresno, California, on July 8,
1995. On his 1990 Federal inconme tax return, petitioner reported
his filing status as single and clai med Schedul e A deductions in

t he ampbunt of $2,046 for State and | ocal incone taxes, $1,130 for



real estate taxes, $5,760 for honme nortgage interest, and $2, 568
for charitable contributions, in addition to the previously
outlined Schedul e C deductions totaling $2,618 and t he deducti on
for noving expenses in the anount of $3, 184.
OPI NI ON

There are two evidentiary natters we nust address at the
outset. First are the objections raised by respondent in
paragraphs 4 and 5 of the stipulation of facts to the adm ssion
of Joint Exhibits 3-C and 4-D. Joint Exhibit 3-C consists of a
copy of a "Statenent of AssetVantage Account” fromthe Hong Kong
& Shanghai Banki ng Corp. dated Decenber 1, 1990, bearing
petitioner's nanme and an account nunber (AssetVantage Account).
Joint Exhibit 4-D consists of a copy of a transfer paynment order
dat ed Decenber 18, 1990, fromthe Bank of Anerica to the Hong
Kong & Shanghai Banking Corp., showi ng a transferred anount of
$23,000, listing David W Chiu as remtter and David Won Chiu as
beneficiary, to the benefit of an account nunber identical to
t hat shown on the AssetVantage Account. Respondent objects to
the adm ssibility of the handwitten marks on Exhibit 3-C on the
grounds of relevance, authenticity, conpleteness, and hearsay.
Respondent al so objects to the adm ssibility of the entire
docunent conprising Exhibit 3-C on the ground of hearsay.
Respondent objects to the admssibility of Exhibit 4-D on the

grounds of rel evance and hearsay. W hereby overrule
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respondent's objections, except as to the handwitten marks on
Joint Exhibit 3-C, and admt Joint Exhibit 3-C, excluding the
handwitten marks thereon, and Joint Exhibit 4-D.?

The second evidentiary matter is the admssibility of the
foll ow ng evidence offered by petitioner in his post-trial
request to reopen the record:

(1) A docunent denom nated "Marine M dl and Bank"
and "Corporate Data" listing the address and certain
financial information for Marine Mdland Bank (marked
as petitioner's Exhibit 8);

(2) A docunent denom nated "Annual Statenent of
Account for 1990" and "Substitute Form 1098", |isting
the recipient's/lender's name as Bank of Anerica and
t he payer' s/ borrower’'s name as David Won Chiu or
Shere-Ling Yau, and showi ng an account nunber (marked
as petitioner's Exhibit 9); and,

(3) Copies of receipts bearing the |ogo of

"Goodwi || I ndustries”, and dated within the 1990
cal endar year, with the nanes of David Chiu, or David
Chiu and Shere Yau, listed and a description of various

itens (marked as petitioner's Exhibit 10).

Respondent objects to the adm ssion of the foregoing on the
grounds of rel evance, authentication, hearsay, and conpl et eness.
We concl ude that respondent is not prejudiced by the reopening of

the record for the adm ssion of the exhibits.® W overrule

2\ note that adm ssion of these exhibits does not, in any
event, enable petitioner to prevail on the issue to which they
rel ate.

3Reopening the record for subm ssion of additional proof is
within the discretion of the Court. Zenith Radio Corp. V.
Hazel ti ne Research, Inc., 401 U S. 321, 331 (1971).




respondent's objections regarding Exhibit 94 and sustain
respondent's objections regarding Exhibits 8 and 10.°
IRA

The first issue we nust decide is whether the $17, 558
petitioner withdrew fromthe Varian IRAis includable in gross
income, and if so, whether petitioner is subject to the 10-
percent additional tax on early distributions under section
72(t). The parties do not dispute that petitioner wthdrew
$17,558 on Novenber 28, 1990, froma qualified IRA. Petitioner
testified that he transferred the entire anmount on Decenber 18,
1990, to an account at the Hong Kong & Shanghai Banki ng Cor p.
whi ch, he argues, should qualify himto exclude the w thdrawn
anounts fromincone as a rollover contribution. Respondent first
di sput es whet her such a transfer has been denonstrated by the
evi dence but nore inportantly contends that a valid rollover did
not occur in any event because the transfer was to a foreign

bank.

“The Substitute Form 1098 narked as Exhibit 9 bears the sane
account nunber as that witten on six of petitioner's checks
offered by himat trial to substantiate his nortgage interest
paynments and received into evidence w thout objection by
respondent.

SRespondent's hearsay objections to Exhibits 8 and 10 are
wel | taken, and there was no advance notice of the evidence to
respondent as required for the invocation of the hearsay
exception under rule 803(24) of the Federal Rules of Evidence.
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The docunentary evidence regarding the transfer does not
entirely corroborate petitioner's testinony. A copy of a
"Stat enment of Asset Vant age Account" appended to the parties
stipulation indicates that petitioner was the holder of such an
account |ocated at the "Hong Kong Ofice" branch and gives the
account nunber and ot her account information as of Decenber 1,
1990. Also appended to the stipulation is a copy of a Bank of
Anerica Transfer Paynent Order showi ng a transfer on Decenber 18,
1990 of $23,000 by petitioner to the account nunber in
petitioner's nanme at the Hong Kong branch office of the Hong Kong
& Shanghai Banki ng Corp., described as an Asset Vant age Account.
Thus we concl ude that petitioner had such an account | ocated at
t he Hong Kong branch of the Bank and nmade a transfer to it of
$23, 000 on Decenber 18, 1990. Petitioner did not explain the
di f ference between the | RA withdrawal of $17,558 and the
subsequent transfer of $23, 000.

Even if we were to assunme that the $23, 000 transfer
consisted in part of the Varian | RA proceeds, petitioner has
nonet hel ess failed to show that the transfer was nmade to anot her
qualified IRA, as required for the wthdrawn anmounts to qualify
as a rollover contribution. Sec. 408(d)(3)(A)(i). Section

408(a) defines an IRA as "a trust created or organized in the

United States for the exclusive benefit of an individual or his

beneficiaries" (enphasis added) which neets certain other



requi rements set forth in that section.® Regulations under
section 408 further clarify that such a trust "nust be naintained
at all times as a domestic trust in the United States." Sec.
1.408-2(b), Inconme Tax Regs.’

Petitioner maintains that the anbunts withdrawn fromhis
Varian | RA were transferred to an account at the Hong Kong &
Shanghai Banking Corp., located in Hong Kong. Even if we were to
assune that the account at the Hong Kong bank was set up as a
trust or a custodial account® (and petitioner has provided no
evidence in that regard), petitioner's rollover claimwould fai
because he has not shown that the transfer was to a donestic
entity. The situs of a trust is generally defined to be the
pl ace of performance of the active duties of the trustee, and
where the settlor selects a bank as the trustee, the |ocation of
t he bank has been held to be the situs of the trust. 90 C J.S.
Trusts, sec. 160(b) at 12 (1955). Thus, the avail abl e evi dence
strongly suggests that the situs of any trust to which the Varian

| RA proceeds were transferred is the Hong Kong branch office of

6Sec. 408(h) further provides that a "custodial account" may
be treated as a "trust" for purposes of sec. 408, but such
custodi al account nust also be nmaintained in the United States.

I'n certain circunstances, a tax-free rollover froman |IRA
may al so be made into a qualified pension or profit-sharing plan.
See sec. 408(d)(3)(A)(i1). However, a qualified plan |Iikew se
denotes a "trust created or organized in the United States".

Sec. 401(a).

8See supra note 6.
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t he Hong Kong & Shanghai Banking Corp. Petitioner argued that

t he Hong Kong & Shanghai Banki ng Corp. owns Mdl and Bank, a U.S.
bank, but this factor does not affect our conclusion regarding
the probable situs of any trust created in connection with the

| RA funds transfer. On this record, we conclude that petitioner
has failed to show that the $17,558 that he withdrew fromthe
Varian |RA was paid into a trust or custodial account created and
mai ntained in the United States, as required by section 408(a)
and (d)(3)(A) (i), and section 1.408-2(b), Income Tax Regs., and
therefore such anmount is includable in his gross incone.

Amounts paid or distributed out of an I RA nust be incl uded
in gross income "in the manner provided under section 72". Sec.
408(d)(1). A 10-percent tax on "early distributions" generally
applies where a taxpayer receives a distribution froma qualified
retirement plan which is includable in his gross incone. Sec.
72(t)(1). For purposes of the 10-percent tax, a qualified
retirenment plan includes an | RA described under section 408(a).
Sec. 4974(c)(4). A though section 72(t)(2) sets forth certain
exceptions to the 10-percent tax on early distributions,
petitioner has presented no evidence to suggest he fits within
any of these exceptions. Therefore, we find that petitioner is

liable for the 10-percent additional tax under section 72(t).



Mbvi ng Expenses

Petitioner clained $3,184 for noving expenses associ at ed
with noves to Los Angel es and to Hong Kong, of which $500 is
estimated to relate to his nove to Los Angel es.® Respondent
di sput es whet her petitioner has substantiated paynent of the
cl ai mred expendi tures and whether petitioner has net the
requi renents for deductibility under section 217.

Respondent's position regarding the failure to substantiate
t hese expenses is well taken. Oher than the bare nunbers
claimed on the Form 3903F attached to his return, petitioner
provi ded no evidence that woul d substantiate these anmounts or
offer a basis on which the Court could make an estimate under the
Cohan'® rul e, notwithstanding the fact that the Court left the
record open an additional 30 days after the trial for petitioner
to submt such evidence and, indeed, reopened the record for
recei pt of evidence on other matters. Moreover, with respect to
t he evidence that petitioner did provide, such evidence either
denonstrates that the requirenents of section 217 were not net
(in the case of certain pre-nove househunting expenses clainmed on

the return) or is insufficient to show that the requirenents of

°Sonme portion of the expenses clainmed was for "Pre-nove
Househunti ng Expenses and Tenporary Quarters", but the exact
anount cannot be ascertai ned because of the haphazard pl acenent
of figures on the Form 3903F submtted with petitioner's return.

Cohan v. Conmi ssioner, 39 F.2d 540 (2d Cr. 1930).
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section 217 have been satisfied (in the case of all remaining
nmovi ng expenses cl ai ned).

Wth respect to the pre-nove househunti ng expenses cl ai ned,
such expenses are deductible only if incurred after the taxpayer
has obtai ned enpl oynent at the new location. |If the new work is
sel f-enpl oynent, the taxpayer is treated for this purpose as
havi ng obt ai ned new enpl oynent when substantial arrangenments to
commence such work have been made. Sec. 217(b)(1)(O, (f)(2).
For these purposes, the new principal place of work for
petitioner would be Hong Kong. 1In light of petitioner's
testinony that at the time of his nove to Hong Kong he had no
specific plans to begin any particul ar busi ness, we concl ude that
petitioner had not nmade "substantial arrangenents” within the
meani ng of section 217(f)(2) at the tine of the nove, and
consequently he has failed to show his entitlenent to a deduction
for any pre-nove househunting expenses.

As for petitioner's clained deduction for expenses of
tenporary quarters, the record is devoid of any substantiation of
the actual expenditures for such quarters, or of any evidence
fromwhich the Court could determne the point in tinme (after
arrival) when substantial arrangenments to commence work had been
made so that the expenditures m ght be eligible for deduction.
Sec. 217(b)(1)(D), (f)(2). Thus, petitioner has failed to show

his entitlenment to a deduction for tenporary quarters expenses.



- 13 -

Wth respect to the remaining anounts clained on the return
as novi ng expenses, since petitioner clains his nove to Hong Kong
was in connection with the commencenent of self enploynent,
section 217(c)(2)(B) would require that petitioner perform
services as a self-enployed individual on a full-tinme basis, in
the general location of Hong Kong, for at |east 78 weeks of the
24-nonth period following his arrival there, of which at |east 39
weeks nust occur during the first 12 nonths. Al though petitioner
was present in Hong Kong for a sufficient period to neet the 78-
week requirenment, the evidence falls far short of establishing
that he was working full time for 39 weeks during the first 12
nmonths. Petitioner testified that he returned to the United
States "sonetine"” in 1991 for approximately 1 nonth to purchase a
conputer system and that he started his business "shortly" after
his return to Hong Kong. On this evidence, it follows that
petitioner necessarily failed the 39-week test if his return to
the United States was nmuch later than | ate February 1991. In any
event, the evidence presented by petitioner, either at trial or
in the opportunities presented to himpost-trial, fails to
denonstrate that he nmet the requirenents of section 217.
Accordingly, petitioner is not entitled to any deduction for

nmovi ng expenses because of both a failure to substantiate actual
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expenditures and a failure to denonstrate that he net the
requi renents of section 217.11

Real Estate Taxes

Petitioner claimed real estate taxes of $1,130 on Schedule A
of his 1990 return, which respondent disallowed for failure to
substantiate. Section 164(a)(1) allows a deduction for State and
| ocal real property taxes paid or accrued within the taxable
year. Petitioner has failed to produce any evidence to show t hat
he paid the real property taxes clained on his return. |In fact,
petitioner indicated in his testinony that he was uncertain
whet her, and to what extent, he or his ex-wife paid the 1990 real
estate taxes. W conclude that petitioner has failed to
substantiate the paynent of real estate taxes in 1990 and is
therefore not entitled to any deduction for them

Mor t gage | nt er est

Petitioner clainmed a deduction for nortgage interest on
Schedul e A of his 1990 return, which respondent chall enges on the
grounds that petitioner has failed to substantiate the paynent of
any nortgage interest or to provide sufficient evidence from

whi ch a reasonabl e estimate coul d be nade.

UWth respect to the $500 i n expenses clainmed with respect
to the nove from San Francisco to Los Angel es, petitioner has not
shown that he commenced new enpl oynent in Los Angel es or that
such enpl oynment continued for the m ni num peri ods required under
sec. 217(c)(2).
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The anobunt of nortgage interest clainmed by petitioner as a
deduction on the return was $5,760.! As substantiati on,
petitioner offered into evidence, and respondent did not object
to, six cancel ed checks that petitioner testified were witten to
make paynents on his honme nortgage to Bank of Anerica. The
checks had only petitioner's nane printed on them were signed by
petitioner, and were nmade payable to the Bank of Anmerica. The

si x checks bore the follow ng dates and anounts:

January 31, 1990 $1, 894. 48
April 1, 1990 1, 894. 48
May 2, 1990 914. 48
June 1, 1990 949. 48
July 6, 1990 1,292.53
August 5, 1990 1,128. 53

Pursuant to a post-trial order to reopen the record,
petitioner's Exhibit 9, a docunent entitled "Annual Statenent of
Account for 1990" fromthe Bank of Anerica as |ender, was
received into evidence.®® The statenent contains an account
nunber matching the | ast seven digits of the nunber handwitten
on the top of each check admtted into evidence and |ists
petitioner and another individual (presunably petitioner's wfe)

as borrowers. The statenment further indicates it is a

2A t hough petitioner's trial menorandumlisted the clained
nort gage interest deduction as $3,176, we believe this figure
resulted froma clerical error. Petitioner's 1990 return cl ai med
a deduction for State and | ocal incone and real estate taxes of
$3, 176 and a deduction for nortgage interest of $5,760. The
trial menorandum m stakenly reversed these figures.

13See di scussion supra p. 7.
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"Substitute Form 1098". W accordingly conclude that the
docunent is a Form 1098 covering petitioner's nortgage | oan
account activity in 1990.

The Form 1098 |ists the anmount of each nonthly nortgage
paynment paid in 1990 and a breakdown of each paynent into
princi pal versus interest. The Form 1098 al so shows that no
anounts were escrowed for any purpose. The Form 1098 thus
provi des evidence as to the anount of interest paid each nonth.

On this record, we are satisfied that petitioner is entitled
to a deduction for sonme nortgage interest. According to
petitioner's testinony, he was uncertain regarding the extent to
which his wife may have nade nortgage paynents. He testified
t hat he thought she paid half, but was uncertain on this point.
He also testified that he and his wife sonetines split up paynent
of the nortgage and real estate taxes.!*

G ven that the Form 1098 contains the nane of another
i ndi vi dual (presumably petitioner's wife), we conclude on this
record that petitioner is not entitled to deduct half of the
nortgage interest shown on the Form 1098, as he now contends on

brief,!® but instead is entitled to a deduction for nortgage

W concl ude el sewhere that petitioner is not entitled to
any deduction for real estate taxes, due to a | ack of
substantiation. See supra p. 13.

5petitioner clainmed $5,760 in nortgage interest on his 1990
return. See supra note 12. Petitioner then of fered six checks
(continued. . .)
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interest in an anmount that we can estimte, under the Cohan rul e,
based upon the six checks drawn on petitioner's own account and
the Form 1098 received into evidence. Based upon the record, we
conclude that petitioner has provi ded adequate proof of nortgage
paynents for the 6 nonths covered by the checks. There is
insufficient proof for the remaining nonths. Petitioner's
checks, when conpared to the total nonthly paynents listed on
the Form 1098, indicate that he paid varying portions of the
total nortgage paynents, ranging from 100 percent to just under

50 percent, as foll ows:

Paynent Tot al Paynent By Petitioner's
Due Dat e Paynent Petitioner Per cent age
Feb. 1, 1990 $1, 894. 48 $1, 894. 48 100%
Apr.1, 1990 1, 894. 48 1, 894. 48 100%

May 1, 1990 1, 894. 48 914. 48 48. 27%
June 1, 1990 1, 894. 48 949. 48 50.12%
July 1, 1990 2, 256. 53 1, 292.53 57.28%
Aug. 1, 1990 2, 256. 53 1,128.53 50. 01%

15, .. conti nued)
into evidence totaling $8,073.98, which he testified represented
paynments on his nortgage. Respondent did not object to the
adm ssion of the checks into evidence. Respondent now contends
on brief that the anmpbunt of nortgage interest at issue is |limted
to the anount clainmed in petitioner's trial menorandum

Under Rule 41(b), issues not raised by the pleadings which
are nonetheless tried by express or inplied consent of the
parties shall be treated in all respects as if they had been
raised in the pleadings. The issue as to the anmount of the
nmortgage interest paid by petitioner was raised at trial upon
petitioner's offer into evidence of six checks totaling $8,073. 98
that petitioner testified were paynents for his nortgage. The
adm ssion of such checks into evidence, without limtation or
obj ection by respondent, placed the anmount in issue by inplied
consent, and we treat the higher anount as if raised in the
pl eadi ngs, pursuant to Rule 41(b).
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The Form 1098 al so i ndicates the anobunt of each nonthly
paynment attributable to interest. Therefore, by multiplying the
percent age of each nortgage paynent paid by petitioner tinmes the
i nterest conponent of the paynent, one can derive the amount of

interest appropriately treated as paid by petitioner, as follows:

Paynent Due | nt er est Petitioner's Petitioner's
Dat e Component  of Per cent age | nt er est
Paynent Paynent
Feb. 1, 1990 $1, 719. 51 100% $1, 719. 51
Apr. 1,1990 1,717.13 100% 1,717.13
May 1, 1990 1, 715. 93 48. 27% 828. 28
June 1, 1990 1,714.72 50.12% 859. 42
July 1, 1990 2,135.29 57.28% 1, 223. 09
Aug. 1, 1990 2,134. 26 50. 01% 1,067.34
$7,414. 77

Therefore, using our discretion under the Cohan rule, we
find that petitioner made total interest payments of $7,414.77 in
1990. Petitioner is entitled to a deduction in that anount.

Charitabl e Contri butions

The next issue for decision concerns petitioner's clainmed
deduction for charitable contributions, which respondent
di sal l owed for lack of substantiation. On his return, petitioner
clainmed a deduction for gifts to charity in the amount of $2, 568,
of which $2,132 was |isted under contributions by cash or check
and $436 was |isted under contributions by other than cash or
check. To substantiate the deduction, petitioner testified that
the clainmed contributions were donations to "church and Goodw I |,
stuff like that". Wen questioned how he arrived at the figure

of $2,568, petitioner testified that he based it on anobunts
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clainmed on his Federal inconme tax returns for prior years. W
accordingly disregard the $2,568 figure in deciding the amount of
any charitabl e deduction to which petitioner may be entitled.
Section 170(a)(1) provides that a charitable deduction is
allowed "only if verified under regul ati ons prescribed by the
Secretary."” For contributions by cash or check, the regul ations
require the taxpayer maintain for each contribution one of the
followng: (i) a canceled check, (ii) a receipt, letter or other
communi cation fromthe donee, show ng the nane of the donee, the
date of the contribution and the anount of the contribution, or
(ti1) other reliable witten records showi ng the nane of the
donee, the date of the contribution, and the anount of the
contribution. Sec. 1.170A-13(a), Incone Tax Regs. Petitioner
did not produce any evidence, beyond his vague and i nconpl ete
testinony, to substantiate the $2,132 for clainmed contributions
of noney. Accordingly, he has failed to substantiate the clained
nmoney contribution and is not entitled to a deduction therefor.
For contributions of property other than noney, the
regul ations require that the taxpayer maintain a receipt fromthe
donee show ng the nane of the donee, the date and |ocation of the
contribution, and a description of the contributed property in
sufficient detail based upon the circunstances. Sec. 1.170A-
13(b) (1), Inconme tax Regs. The receipts submtted after trial by

petitioner to substantiate the $436 for clained contributions are
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i nadm ssabl e hearsay.®* Fed. R Evid. 802. Therefore, based
upon the record, petitioner has failed to substantiate his

cl ai mred deduction for contributions of property, and the
deduction is accordingly deni ed.

Schedul e C Expenses

Petitioner clainmed a deduction totaling $2,618 for expenses

listed on Schedule C of his return, in colums! denoni nat ed

"Advertising", "Bad debts * * * "  "Comm ssions and fees",
"Depreciation and section 179 expense deduction * * * " and
"Meal s and entertainment”. At trial, petitioner testified that

t hese expenses were "basically * * * all Rand D', incurred for
"a lot of research"” that petitioner undertook in an effort to
devel op a conputer software package. Petitioner also testified
that the Schedul e C expenses were incurred in connection with a
"mar ket survey" undertaken shortly after his arrival in Hong
Kong.

Respondent proposes to disallow any deduction for the
Schedul e C expenses on the grounds that petitioner has failed
either to substantiate that the expenses were paid or incurred or
to denonstrate that they were paid or incurred in carrying on a

trade or business as required by section 162(a).

18See supra note 5.

YCertain dollar figures on the Schedule C were typed too
far fromany colum category to permt a determ nation of the
category under which petitioner neant to classify the expense.
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O her than the Schedule C, prepared over 4 years after the
period in question, petitioner offered no docunmentary evidence to
corroborate his testinony that the clained expenses were paid.
Petitioner offered no testinony that would connect several of the
expense categories, such as bad debts, comm ssions and fees,
depreci ati on and section 179 expense, and neal s and
entertainment, to the research activities he clainmed were being
undertaken and which provided the rationale for claimng expense
treatment on the Schedule C. On this record, we conclude that
petitioner has failed to substantiate that the clai ned expenses
were paid or incurred.

In addition, petitioner offered no evidence beyond his self-
serving testinony that these expenses were paid "in carrying on"
a trade or business within the meaning of section 162(a).
Petitioner reported no gross recei pts on the Schedul e C and
of fered no docunentary evidence what soever of the conduct of a
business. Petitioner testified that he did not have plans to
start a specific business when he arrived in Hong Kong, and given
that the parties have stipulated that his arrival occurred in
Novenber 1990, the avail abl e evidence suggests that it was
unlikely that petitioner was actually engaged "in carrying on any
trade or business" for purposes of section 162(a) within the 1990

taxabl e year. Cf. Conm ssioner v. G oetzinger, 480 U S. 23, 35

(1987). On this record, we conclude that petitioner has failed
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to denonstrate that the clainmed Schedul e C expenses were paid or
incurred "in carrying on any trade or business” wthin the
meani ng of section 162(a).

Al t hough neither party argued the point on brief, we believe
that petitioner's claimthat these expenses were for "research
and devel opnent"” warrants our consideration whether the expenses
may be deducti bl e under section 174 as "research and
experinmental " expenditures. Expenditures deductible under
section 174 need only be paid or incurred "in connection wth"

t he taxpayer's trade or business, whereas expenses deductible
under section 162 nust be paid or incurred "in carrying on" such
trade or business. The section 174 requirenent is |less strict.

See Snhow v. Conmi ssioner, 416 U. S. 500 (1974); D anond v.

Comm ssioner, 92 T.C. 423, 439 (1989), affd. 930 F.2d 372 (4th
Cr. 1991); Geen v. Conmm ssioner, 83 T.C. 667, 686-687 (1984).

Thus, section 174 mght require a |l esser showi ng than section 162
of the trade or business activities actually conducted by
petitioner in 1990. Nonethel ess, we conclude that section 174
does not help petitioner because the record in this case does not
support the conclusion that the clainmed expenses constitute
section 174 expenditures.

Research and experinmental expenditures generally refer to
research and devel opnent costs in the experinmental or |aboratory

sense. Sec. 1.174-2(a)(1), Incone Tax Regs. The term i ncl udes
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generally all costs associated with the actual devel opnent of a
new product, but not expenses for "efficiency surveys, nanagenent
studi es, consuner surveys, advertising, or pronotions." 1d.
Thus, the expenses clained by petitioner for "advertising” and a
"mar ket survey" on their face do not qualify as research and
experinmental expenditures under section 174. As to the renaining
expenses--for bad debts, conm ssions and fees, depreciation and
section 179 expense, and neals and entertai nnment--petitioner

of fered no evidence to show how any of his expenditures of this
nature was connected with the research and devel opnent of a
conput er software package. Accordingly, we conclude on this
record that petitioner has failed to showeligibility for a
deduction under section 174.

Failure To File

Respondent al so determ ned that petitioner is liable for an
addition to tax under section 6651(a)(1) for failure to file his
1990 return by its due date. The parties have stipul ated that
the 1990 return was signed by petitioner on April 1, 1995, and
st anped as received by respondent on July 8, 1995. Therefore,
petitioner is liable for the addition unless he can show that the
failure to tinely file was due to reasonabl e cause, and not to
w Il ful neglect, and he bears the burden of proving both. United

States v. Boyle, 469 U S. 241, 245 (1985). A show ng of

reasonabl e cause requires that the taxpayer denonstrate that he
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exerci sed ordi nary busi ness care and prudence, but neverthel ess
was unable to file the return within the prescribed tinme. Sec.

301. 6651-1(c) (1), Proced. & Adm n. Regs.; see also United States

v. Boyle, supra at 246. Petitioner relies on two argunents to
est abl i sh reasonabl e cause.

First, petitioner clains that he based his decision not to
file on brochures he acquired before | eaving the United States.
Petitioner described one of the brochures as covering U S.
citizens living abroad and advi sing of an exenption fromfiling
for such citizens making | ess than $70, 000 per year. Petitioner
has not produced the brochure. W take judicial notice of
| nternal Revenue Publication 54 entitled "Tax Guide for U S
Citizens and Resident Aliens Abroad". Publication 54 states

clearly that an individual nust file a return in order to claima

$70, 000 exenption (avail able under section 911!®) and al so that
the exenption applies only to foreign earned incone. Wthout
nore, we conclude that petitioner's testinony regarding the
brochure fails to establish reasonabl e cause.

Second, petitioner clains that he based his decision not to
file on advice he received fromthe U S. consulate in Hong Kong

that a return was not required if his income was | ess than

8Subj ect to certain limtations and restrictions, sec. 911
allows a citizen or resident of the United States |iving abroad
to exclude fromgross inconme up to $70,000 in foreign earned
income. Sec. 911(a)(1), (b)(2)(A.
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$70, 000. However, petitioner admts that he did not disclose the
fact that he had wage incone from Varian in 1990, which was
earned in the United States. In light of this fact, it would not
have been reasonable for petitioner to rely on the advice

received at the U. S. consul at e. Mar prowear Profit-Sharing Trust

v. Conm ssioner, 74 T.C. 1086 (1980), affd. w thout published

opi nion 673 F.2d 1300 (3d Gr. 1981).

On this record, we cannot conclude that petitioner, a
col | ege-educat ed i ndi vidual who had filed returns for the
previ ous 2 years, undertook a reasonable and sufficient inquiry
as to his obligation to file in 1990. Gven that he earned
significant wage incone in the United States during 1990, which
was subject to withholding, and resided in the United States for
over 10 nonths of that year, we do not believe that petitioner
had a reasonabl e basis for concluding that no inconme tax return
was due. Therefore, because petitioner has failed to establish
reasonabl e cause for his failure to tinely file his 1990 return,
he is liable for the addition to tax under section 6651(a)(1).

Fai lure To Pay Estimated Tax

Respondent al so determ ned an addition to tax for failure to
pay estimated incone tax under section 6654(a). The addition to
tax under section 6654(a) is nmandatory unless petitioner can show

that he conmes within one of the exceptions of section 6654(e).

Hudson v. Conmmi ssioner, 103 T.C. 90, 110 (1994), affd. w thout
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publ i shed opinion 71 F.3d 877 (5th Cr. 1995). Petitioner bears

t he burden of proof on this issue, Baldwin v. Comm ssioner, 84

T.C. 859, 871 (1985), and the record contains no evidence to
suggest that petitioner falls wthin one of these exceptions.
Therefore, he is liable for an addition to tax under section
6654(a) .

To reflect the foregoing and concessi ons,

Deci sion will be entered

under Rul e 155.




