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MVEMORANDUM OPI NI ON

PAJAK, Special Trial Judge: This case is before the Court

pursuant to petitioner's anmended notion for award of reasonable
[itigation costs under section 7430 and Rul es 230 t hrough 232.
Unl ess otherw se indicated, all section references are to the
I nternal Revenue Code in effect for the year in issue. However,

all references to section 7430 are to such section as in effect



at the time the petition was filed. Al Rule references are to
the Tax Court Rules of Practice and Procedure.

The issue for decision is whether petitioner is the
prevailing party within the meani ng of section 7430(c)(4).

In a letter dated June 14, 1996, the District Director
(District Director) of the Internal Revenue Service (Service),
Bal ti more, Maryland, infornmed petitioner that the Service was
exam ning petitioner's 1993 Federal income tax return. The
letter also informed petitioner that if she would |like the
Service to consider her case further, she should send to the
Servi ce readabl e copies of the records that she used to prepare
that portion of her return with respect to contributions and
m scel | aneous deductions clainmed on Schedule A, and the cost of
goods sold and all expenses clained on Schedul e C

In a letter dated July 12, 1996, petitioner acknow edged
respondent’'s letter, and requested that respondent forward to her
a copy of her 1993 Schedul e C because she was unable to | ocate
her copy. Petitioner said she enclosed corroborating exhibits
for her contributions and m scel | aneous deductions. Petitioner
further stated that she included with the letter the only 2
nmont hs of receipts she had in support of her cost of goods sold
deduction and asked respondent to nultiply the average to conme up
with a 7-nonth total. Petitioner concluded her letter by stating

that "we are confident that upon receipt of your copied Schedul e
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C, we will provide sufficient docunentation to essentially permt
you to accept mnmy 1993 form 1040, as filed."

In a letter dated August 21, 1996, petitioner submtted to
respondent a second set of docunents to substantiate her clainmed
1993 deductions for what she now referred to as an 8-nonth year.
Petitioner advised respondent that "nost of [her] original
docunent s have been di spl aced or destroyed.” She asked
respondent to "extrapol ate” and make estimates. She stated that
she only had 2 nonths of electric and gas invoices and
substantiati on of these expenses would be forthcom ng upon
recei pt of copies of statenments fromthe respective utility
compani es.

In a letter dated Novenber 25, 1996, petitioner stated that
she encl osed a copy of a Form 872, Consent to Extend the Tine to
Assess Tax, so that she could obtain additional infornation.

In a letter dated January 6, 1997, the District Director
infornmed petitioner that the period of time in which the Service
m ght assess tax for the tax period ended Decenber 31, 1993, had
been extended to April 15, 1998.

On April 24, 1997, respondent mailed a notice of deficiency
to petitioner. 1In the notice, respondent determ ned a deficiency
in the amount of $5,495 in petitioner's 1993 Federal incone tax.
The deficiency was based on disall owance of item zed deducti ons,
the cost of goods sold, and Schedul e C expenses. The notice of

deficiency stated that the m scell aneous deduction was di sal | owed



because of |ack of substantiation, the charitable deduction had
been adjusted to the anpunt verified, the cost of goods sold was
allowed to the extent shown, and the Schedul e C deductions were
all oned as verified.

On June 30, 1997, petitioner filed a petition with this
Court. Petitioner resided in Forestville, Maryland, at the tine
her petition was filed. On August 12, 1997, respondent's answer
was fil ed.

In a letter dated February 5, 1998, an Appeals officer for
the Service inforned petitioner that a conference had been
schedul ed for February 13, 1998, for the purpose of attenpting to
settle without trial the issues in her case pending before the
Court. The parties entered into a settlenent stipulation, filed
on April 13, 1998, which reflected an overpaynment of $600 by
petitioner for taxable year 1993. On April 14, 1998, this Court
entered a stipul ated decision pursuant to the settlenent
stipul ati on.

Petitioner thereafter filed with the Court a notion seeking
an award of litigation costs in the amobunt of $10, 720. 40.
Petitioner |later increased this amunt to $15,486.35 to correct a
mat hematical error and to adjust for the purportedly additional
hours petitioner's attorney spent on this case to date. In
petitioner's notion for | eave to anend notion for an award of
reasonable litigation costs, petitioner expressly stated that the

notion was for an award of attorney's fees and does not include



adm ni strative costs. Under the circunstances, we shall consider
t he amended notion only as a notion for an award of reasonabl e
litigation costs. The stipulated decision was vacated, and the
deci si on docunment was filed as a stipulation of settlenent on
April 27, 1998.

Nei t her party requested an evidentiary hearing, and the
Court concludes that such a hearing is not necessary for the
proper disposition of petitioner's anended notion. Rule
232(a)(2). W therefore decide the natter before us based on the
record.

Under section 7430(a), a judgnment for litigation costs
incurred in connection with a court proceeding nay be awarded
only if a taxpayer is the "prevailing party", has exhausted his
or her admi nistrative renmedies within the Service, and did not
unreasonably protract the court proceeding. Sec. 7430(a) and
(b)(1), (3). The taxpayer also nmust prove that the court costs
are reasonable. Sec. 7430(c)(1). The taxpayer nust
substantially prevail with respect to either the anount in
controversy or the nost significant issue or set of issues
presented and satisfy the applicable net worth requirenent. Sec.
7430(c)(4)(A). A taxpayer nust satisfy each of the respective
requirenents in order to be entitled to an award of litigation

costs under section 7430. Rule 232(e); Munahan v. Conm ssioner,

88 T.C. 492, 497 (1987).
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There is an exception. Petitioner will in any event fail to
qualify as the prevailing party if respondent establishes that
the United States' position in the court proceedi ng was
substantially justified. Sec. 7430(c)(4)(B). W apply section
7430, as anended by the Taxpayer Bill of R ghts 2 (TBOR 2), Pub.
L. 104-168, secs. 701-704, 110 Stat. 1452, 1463-1464 (1996),
which requires the United States to establish that the position
of the United States in such proceedi ngs was substantially
justified. These amendnents to section 7430 are effective with
respect to proceedi ngs comenced after July 30, 1996. TBOR 2
secs. 701(d), 702(b), 703(b), and 704(b), 110 Stat. 1463- 1464.
Because the petition in this case was filed on June 30, 1997,

section 7430 as anmended by TBOR 2 applies. Mggi e Managenent Co.

v. Conmi ssioner, 108 T.C. 430, 437-441 (1997).

Respondent argues that petitioner is not the prevailing
party because the position of the United States was substantially
justified and the costs clainmed are not reasonable. Respondent
concedes that petitioner has satisfied the other requirenents of
section 7430.

The United States' position is substantially justified if it
is justified to a degree that could satisfy a reasonabl e person
and has a reasonable basis in both fact and |aw. Pierce v.

Under wood, 487 U.S. 552, 565 (1988) (interpreting simlar

| anguage in the Equal Access to Justice Act, 28 U S.C. sec. 2412

(1988)); Magai e Managenent Co. v. Conm ssioner, supra at 443. A



position has a reasonable basis in fact if there is such rel evant
evi dence as a reasonable m nd m ght accept as adequate to support

a concl usi on. Pi erce v. Underwood, supra at 564-565. The

determ nation of reasonabl eness is based on those "avail able
facts which forned the basis for the position taken * * * during
the litigation, as well as upon any |egal precedents related to

the case.” Maggi e Managenent Co. v. Conmi ssioner, supra at 443.

Al t hough this Court may determ ne the reasonabl eness of
respondent’'s position with respect to each adjustnent in the
notice of deficiency independently, both parties nake their
respective argunents for all of the adjustnments in the notice of
deficiency collectively. Thus, we need not determ ne whether to
apportion the award between those adjustnments for which

respondent was, and those adjustnents for which respondent was

not, substantially justified. Cf. Swanson v. Conm ssioner, 106
T.C. 76, 87-92 (1996).

The fact that respondent eventually | oses or concedes a case
does not by itself establish that the position taken is

unr easonabl e. Swanson v. Conmi SSioner, supra at 94. However, it

is a factor that remains to be consi dered. Estate of Perry v.

Conmmi ssi oner, 931 F.2d 1044, 1046 (5th Cr. 1991).

To deci de whet her respondent's position was substantially
justified, the Court nust first identify the point in tinme at
whi ch respondent is considered to have taken a position and then

deci de whether the position taken fromthat date forward was
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substantially justified. Because petitioner's anmended notion is
only for litigation costs, and not adm nistrative costs, we | ook
to respondent’'s position in the proceeding in this Court which is
set forth in the answer filed on August 12, 1997. Sec.
7430(c) (7) (A .

Petitioner contends that respondent's positions in the
answer and trial nmenorandum were not substantially justified or
wer e unreasonabl e based on the facts or the law. Wth respect to
the answer, petitioner generally contends that respondent failed
to exercise due diligence in answering the petition by ignoring
docunents in respondent's possession. Wth respect to the trial
menor andum petitioner contends that respondent's position was
based on a failure to review the docunents in a tinmely manner.

Respondent contends that despite the many requests for
docunents, petitioner failed to substantiate the greater portion
of her claimed deductions until shortly before the cal endar cal
on April 13, 1998. Respondent further contends that respondent
exerci sed due diligence in answering the petition, did not ignore
any docunents in respondent's possession, and all owed
petitioner's deductions to the extent that they were
substantiated as evidenced in the notice of deficiency.

On this record, we conclude that respondent's position was
substantially justified. W find that "It was reasonable for
respondent not to concede the adjustnents until [respondent] had

received and verified adequate substantiation for the itens in



guestion."™ Sinpson Financial Services, Inc. v. Comn Ssioner,

T.C. Meno. 1996-317. W have stated on many occasions that

deductions are strictly a matter of |egislative grace. | NDOPCO

Inc. v. Conm ssioner, 503 U S. 79, 84 (1992); New Colonial Ice

Co. v. Helvering, 292 U S. 435, 440 (1934). Taxpayers mnust

substanti ate any deductions clained through sufficient records.

Sec. 6001; Hradesky v. Conm ssioner, 65 T.C. 87 (1975), affd. per

curiam 540 F.2d 821 (5th Cir. 1976).

Respondent's position was based on the exam nation of
petitioner's return. 1In the notice of deficiency issued to
petitioner follow ng the exanm nation, respondent allowed $5, 919
of the claimed $23,276 in deductions. The difference of $17, 357
was di sal |l owed because of petitioner's failure to substantiate
the remaining itens on her return.

This was only a substantiation case. Although petitioner
repeatedly stated in her petition that she had additi onal
docunents or adequate evidence to substantiate the clai nmed
deductions, there is no evidence in the record that suggests that
t he necessary docunents were avail able to respondent until
approximately 7 nonths after respondent filed the answer. Prior
to the i ssuance of the notice of deficiency, petitioner admtted
in her August 21, 1996 letter to respondent that "nost of ny
ori ginal expenditure docunents have been m spl aced or destroyed
* * *  Therefore, | nmust rely on your reasonabl e judgnment by

extrapol ating from docunents encl osed and prof essi onal
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discretion.” W find it difficult to require respondent to
concede a case when docunents are m ssing. Moreover,
notw t hstanding petitioner's allegations, there is no evidence,
nor does petitioner point to any particular instance, in which
respondent ignored docunents in respondent's possession.

At the February 13, 1998 neeting, petitioner provided
docunents to respondent's Appeals officer. However, at that
neeting the Appeals officer determ ned that additional docunments
wer e needed. Another neeting was schedul ed for March 9, 1998,
but was apparently reschedul ed at petitioner's counsel's request
until March 17, 1998. Petitioner finally provided the additional
substantiation at the March 17, 1998 neeting. After respondent's
Appeal s of ficer had an opportunity to review those additional
docunents, respondent pronptly conceded all of the issues in the
notice of deficiency on or before April 10, 1998.

Prior to respondent’'s concessions of all of the issues in
the notice of deficiency, respondent submtted to the Court a
trial menorandum pursuant to the Court's standing pre-trial
order. Petitioner argues that because respondent took the
position in the trial nmenorandumthat petitioner's clained
deductions were insufficiently substantiated despite having al
of the substantiation docunents, respondent's position was
substantially unjustified in the trial menmorandum |In essence,
petitioner contends that respondent failed to review those

docunents in a tinmely manner.
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We disagree. As we stated above, petitioner finally
submtted all of the requested docunents to respondent's Appeal s
officer on March 17, 1998. On or before April 10, 1998,
respondent conceded all of the issues in the notice of
deficiency, and the signed stipulation was filed with the Court
on April 13, 1998. 1In our view, respondent tinmely reviewed the
docunents submtted by petitioner. Due to the delay by
petitioner in providing adequate docunentation, we are persuaded
that respondent's Appeals officer was unable to review the
docunents prior to the subm ssion of the trial nmenorandum

Thus, we are satisfied that respondent exercised due
diligence in answering the petition, did not ignore docunents in
respondent's possession, and reviewed the docunents in a tinmely
manner. W note that within 8 nonths after respondent’'s answer,
the parties entered into a stipulation of settlenent. The case
woul d have been resolved earlier if petitioner had provided
respondent with the necessary docunents.

Because respondent had a reasonable basis in fact and | aw
for the positions taken in the answer and the trial nmenorandum
we hold that respondent’'s position was substantially justified,
and therefore petitioner was not the prevailing party within the
meani ng of section 7430(c)(4). Thus, we need not address the
i ssue of whether petitioner's claimfor litigation costs was

r easonabl e.



To reflect the foregoing,

An appropriate order

and decision will be entered.




